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“FAKE NEWS” IN SERBIA: CIVIL LAW PERSPECTIVE

—

Sanja SAVCIC!

Misinformation concerning politics, economics, health, and other society’s spheres is
probably as old as society itself. In the era preceding the media and the Internet in partic-
ular, this problem was in focus within the small groups. Nowadays, when global network
communication intensifies the exchange of information, making it easier and faster, the
exponential increase in fake news shows its potential to harm or at least endanger fun-
damental human rights. The phenomenon of fake news is brought to a new level world-
wide. As such, it has been a subject of various research areas. Speaking at the basic level
of thelegal approach to the phenomenon, fake news as such is nothing more than speech.
In this respect, there is no means to forbid fake news just because it consists of false or
incomplete information. However, when the consequences of producing and spreading
such information jeopardize or harm the public or someone’s right or interest, the “fake
news” stops being just a social problem and it opens the door of law. In that sense, the
approach to this phenomenon in the Serbian legal system will be analyzed in this section,
in particular civil law aspects. When the right is harmed, the right holder is entitled to
claim action, which leads to repairing consequences. In that sense, several claims are
frequently used in civil procedures: demand to determine the infringement, demand to
cease the infringement of the right, demand to remove the consequences of the infringe-
ment, compensation for damage caused by infringement, and demand to publish judicial
decisions. Based on the Serbian case law, the more frequently invoked claim against fake
news creators is the claim for monetary damages. Aside from this analysis, there will be
satirical content, parody, and similar legally protected ‘false’ speech.
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1. Introduction

This study will discuss the actual problem regarding the spreading ‘fake news’
through social media and the Internet in general, especially within social networks, and
on legal means for combat against it.

‘Fake news'in its pure meaning warns on the defect. It is the opposite of truth, reality,
on a fact-grounded statement. However, it would be a simplification of the global chal-
lenge to fight it, and the distinction between this phenomenon and disinformation is
eliminated. What makes fake news jeopardizing is the fact that this news is ‘intentionally
and verifiably'? false, and could impact readers, sometimes with serious consequences.
For this study, the term fake news will be used in the sense of the online publication of
intentionally or knowingly false statements of fact.>

The major problem with fake news lies in its qualification as news. Attribute ‘fake’
comes subsequently, often when readers have already built their opinion or made unlaw-
ful action (e.g., left a comment that discriminates someone mentioned in the false story).4
There are no technical or legal means to prevent the distribution of such information. It
is all about the reaction.

In that respect, recommendations for the critical acceptance of news are common.
This is nothing but advice, often with the poor application, at least judging according to
the influence of fake news on widespread misleading the public discourse on numerous
topics (e.g., need to vaccinate). Apart from this social tool, not many means could be used
against fake news. The same situation occurs with regard to legal actions. Namely, since
only legally recognized injuries could be of significance, the search for an appropriate
legal mechanism is placed in a thin legal framework. This article approaches only the
narrow categories where “fake news” activates civil law protection.

—

2. Legal Framework for Combat Against “Fake news” in Serbia:
An Overview

To search for effective legal means, it is necessary to consider the legal system as
awhole.

The phenomenon of fake news includes several human rights provided by the Con-
stitution law. The first is the right to express thoughts and opinions. The second was the
right to be informed.

2 | Allcott and Gentzkow, 2017, p. 213. According to this author, fake news rules out several causes:
1) unintentional reporting mistakes, 2) rumors that do not originate from a particular news article;
3) conspiracy theories (these are, by definition, difficult to verify as true or false, and they are typi-
cally originated by people who believe them to be true); 4) satire that is unlikely to be misconstrued
as factual; 5) false statements by politicians; and 6) reports that are slanted or misleading but not
outright false. (p. 214).

3 | Klein and Wueller, 2017, p. 6.

4| Colliander, 2019, p. 204.
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The Constitution Act of the Republic of Serbia, Art. 46 states that freedom of thought
and expression should be guaranteed, as well as the freedom to seek, receive, and impart
information and ideas through speech, writing, art, or in some other manner. Freedom of
expression may be restricted by the law if necessary to protect the rights and reputation
of others, to uphold the authority and objectivity of the court and to protect public health,
morals of a democratic society, and national security of the Republic of Serbia.® Even so,
freedom of thought, as an internal psychological process, cannot be limited by law, since
the process is out of cognition and hence out of control of the authorities.

The shaping of an opinion that is supposed to be published depends on the fact that
the person has obtained. From that perspective, freedom of thought and expression, as
well as freedom of the media, are of the same importance as the right to be informed.
Hence, the Constitution of the Republic of Serbia contains an explicit provision that
guarantees everyone the right to be informed accurately, fully, and timely about matters
of public importance. The media shall have an obligation to respect the right (Art. 51(1)).
When it comes to the information kept by state bodies and organizations with delegated
public powers, the right to access information shall be exercised in accordance with the
specific law (51(2)).

As relevant provisions provide, freedom of expression, in a broad sense, shall not
endanger rights that promote higher values: rights and reputation of others, as well as
protection of national security, public order, public health, and morality. On the relevance
of those rights regarding the individual’s dignity, reputation and honor testify that
freedom of thought and expression are among the rights that could not be derogated
during the war or the state of emergency (Art. 202(4)). Even so, exercise of the right to be
informed largely depends on the media and its openness. During thelast few decades, itis
obvious that social networks tend to dominate the information market.

Speaking at the basic level of the legal approach to the phenomenon, fake news as such
is nothing more than speech. In this respect, there is no means to forbid fake news just
because it consists of false or incomplete information. However, when the consequences of
producing and spreading such information jeopardize or harm the public or someone’s right
or interest, the “fake news” stops being just a social problem and it opens the door of law.

The social harmfulness of spreading false news in Serbia was recognized decades
ago. Accordingly, the Criminal Code once contained a crime called spreading false
news. This crime is committed by anyone who spreads fake news or rumors that he knows
to be false, to cause a serious violation of public order and peace. A person would be fined
or imprisoned for up to one year for this crime, and if the crime is committed through
the press, radio, television, or other media or similar media or at a public gathering. In
the meantime, the crime in this form has ceased to exist, but that does not mean that
spreading false news has become allowed.

The criminal offense has changed, and in the changed form it has existed since
2006, in Article 343 of the Criminal Code, entitled Causing panic and disorder. This
criminal offense is committed by a person who, by presenting or spreading false news
or allegations, causes panic or serious disturbance of public order or peace, or thwarts,

5 | Ustav Republike Srbije (Constitution of the Republic of Serbia - CA), Official Gazette of the
Republic of Serbia, No. 98/2006, dated on 8 November 2006. English version of the Constitution
available at: https://www.propisi.pravno-informacioni-sistem.rs/content.php?id=800, last visited
on19 March 2021.
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or significantly hinders the implementation of decisions and measures of state bodies or
organizations exercising public authority.

This criminal offense is punishable by imprisonment from three months to three
years and a fine. If the criminal offense is committed through the media or similar media
or at a public gathering, a prison sentence of six months to five years is threatened. As a
consequence of presenting or spreading false news, the legislator, in addition to disturb-
ing public order and peace, also foresaw the frustration or significant obstruction of the
decision and measures of state bodies or organizations exercising public authority, and
the penalties are increased.

This does not mean that a journalist, when publishing news, must establish absolute
truth. If there was an obligation to establish the absolute truth before the news was pub-
lished, it would deter journalists from publishing the texts, for fear of possible criminal
prosecution if the news they published is not true.

Although establishing the absolute truth is not necessary, it certainly does not
release the journalist from the duty to check the truthfulness of the information as
required by the rules of the journalistic profession and the Code of Journalists of Serbia.
This crime can be committed only with intent, which would mean that the journalist, at
the time of publishing the news, has been aware that the news they have been publishing
was false. If the journalist before publishing checks the truthfulness of the information
in the manner prescribed by the law on public information and media and the code of
journalists of Serbia, there is no awareness that the information being published is false;
therefore, this crime does not exist.

For this crime to exist, it is not enough that the information published is false, but its
publication must cause the consequences provided by the Criminal Code: panic or serious
disturbance of public order or peace or significant hindrance to the implementation of
decisions and measures of state organs.

The Criminal Code stipulates that a person who transmits false news through the
media or similar media or at a public gathering constitutes a more serious form of this
crime, because false news seems to be available to a larger number of people. Therefore,
more severe punishment is envisaged for a more serious form of this criminal offense. Ifa
fake news item is published through a newspaper, radio, television, or other public media,
and the author of the fake news item is unknown or the fake news item is published
without the author’s consent or there are legal obstacles to prosecuting the author, as a
rule, the responsible person is the editor-in-chief of that media. If these circumstances
exist on the part of the author, and the false news is published in an occasional printed
publication, its publisher will be responsible. Under the same conditions, the manufac-
turer was responsible.

—

3. Civil Law Concerns of Fake News

To protect the public interest by general and special prevention of future violations,
criminal law predicts severe punishments. However, the absence of a crime does not
mean that human rights are not violated. Apart from the fact that crime protection does
not exclude the measures provided by other legal areas, civil law provides more claims
thanis the case with criminal provisions.
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To explore civil law protection and its scope, it is necessary to make some preliminary
remarks.

As already mentioned, “fake news” becomes of legal relevance if its consequences
harm or jeopardize someone’s rights.® The starting point of determining whether it is
the case or not is the fact that news in general, and “fake news” as well, is embraced by
the meaning of the speech. As such, fake news is protected by the Constitutional Act as
freedom of expression and thoughts. This human right is limited in order to protect the
rights and reputation of others, to uphold the authority and objectivity of the court and to
protect public health, morals of a democratic society, and national security of the Republic
of Serbia. It is irrelevant if harmful speech is based on truth or false facts. Jeopardized or
harmed rights receive protection provided by civil law mechanisms. The question is who
isresponsible for unlawful consequences and what the harmed person can claim for.

| 3.1. Claims in Civil Law Procedure

When the right is harmed, the right holder is entitled to claim action, which leads to
repairing consequences. In that sense, several claims are frequently used in civil pro-
cedures: demand to determine the infringement, demand to cease the infringement of
the right, demand to remove the consequences of the infringement, compensation for
damage caused by infringement, and demand to publish judicial decisions. Based on the
Serbian case law, the more frequently invoked claim against fake news creators is the
claim for monetary damages.

3.1.1. Who can Initiate a Lawsuit?

According to general civil law rules, any person whose right is infringed is entitled
to claim a certain action from a responsible person. Concrete requests naturally depend
on actions that cause infringement. The purpose of civil protection will be achieved if the
right holder is in a position to consume his/her right in the same manner, or in the same
range as in the case before infringement occurred. For this reason, an infringed party is
always entitled to file a lawsuit.

This general rule was not exceptional. In the case of discrimination, particularly hate
speech, the Law on Prohibiting Discrimination empowers certain third entities to initiate
lawsuits against liable persons, with all claims except damage compensation. Namely,
apart from the originally entitled person, lawsuits could be initiated by the Commissioner
for the Protection of Equality, organization, which isin charge of protecting humanrights
or rights of a certain group of people (e.g., persons with disabilities or homosexuals) and
tester”. When false information touches one particular person, those additional entitled
entities cannot file a claim without their written consent (Art. 102 (3) LPIM).

6 | Krasky, 2017, p. 924.

7 | Tester is, acctually, the person who had deliberately exposed him/herself to discriminatory
treatment intending to directly verify the application of the regulations pertaining to the prohibi-
tion of discrimination in a particular case may initiate a lawsuit (Art. 46 (3), Law on Prohibition of
Discrimination, Official Gazette of the Republic of Serbia, No. 22/2009 and 52/2021, LPD). Those
particular cases referred to imposing a ban on an activity that poses the threat of discrimination,
abanon proceeding with a discriminatory activity, or a ban on repeating a discriminatory activity;
2.that the court should establish that the defendant has treated the plaintiff or another partyin a
discriminatory manner; 3. taking steps to redress the consequences of discriminatory treatment,
4.that the decision passed on any of the previous mentioned lawsuits. (Art. 43 (1,2, 3 and 5) LPD).
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3.1.2. Who Could Be Responsible for the Infringement?

The determination of the responsible person in the civil law term, refers to the iden-
tification of the person who would be obliged to take a requested action. As regards “fake
news” and its unlawful consequences, to determinate a responsible person, and hence
the debtor of the performance, it is necessary to make a distinction between “fake news”
published by registered media, from one side, and those published independently of the
previous category, from other. Social networks belong to the second group.

In addition, the different approach to the legal consequences of “fake news” depends
onthenature of the vulnerable action. If it is discriminatory, stricter rules on responsibil-
ity are provided.

The reason for this differentiation is that registered media and discrimination are
regulated by lex specialis laws.

Therefore, the claim referred to the determination of infringement (to identify
whether the publication of information or record had violated a right or interest), to
cease the infringement of the right (non-publication of information or record and ban
from republishing of information), removing the consequences of the infringement
(to hand in a record, to remove or destroy a published record (deleting a video record-
ing, deleting an audio record, destroying a negative, remove from publications, etc.),
publishing judicial decisions, shall be filed against the editor-in-chief of the medium
in which the information or record was published. This liability of the editor-in-chief
arises from the fact that the editor-in-chief is responsible for the content they edit.
This is regardless of the question of who the author of the information is, whether a
journalist or someone else. In other words, the responsibility of the editor-in-chief
exists not only when the author of the information is a journalist, but also when the
hate speech published in the media comes from others. In online media publications,
indiscriminative publication of readers’ comments on a certain topic, in which the ban
on hate speech isviolated.®

When it comes to damage compensation, a journalist or an editor-in-chief shall be
liable to cover material and nonmaterial damages of a person referred to in the informa-
tion that was prohibited from being published in accordance with the media law and who
suffered damages because of the publication of the information. The right to compensa-
tory damages also pertains to a person whose restate, correction, or other information
that was not published. However, its publication was ordered by the competent court
when that person suffered damages. To succeed in the process, the plaintiff must prove
the fault of the liable entity for the damages (Art. 112 and 113).

According to the law on prohibition of discrimination, the protection of endangered
orviolated rights to equality isimplemented by a demand directed against the discrimi-
nator. If the court establishes that a direct act of discrimination®has been committed, or
if that factis undisputed by the parties to the lawsuit, the defendant may not be relieved
of responsibility by providing evidence that they are not guilty. This means that if the
act of discrimination is proved, the defendant is liable independently and even without

8| Rasevic, 2018, pp. 1309 and 1310.

9 | Direct discrimination shall occurif an individual or a group of persons, on the grounds of his/her
or their personal characteristics, in the same or a similar situation, are placed or have been placed
or might be placed in a less favorable position through any act, action or omission. (Art. 6, Direct
discrimination, LPD).
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a fault. Moreover, the defendant has no means of excluding their liability. However, in
other cases, when discrimination has been indirectly committed, the plaintiff must
prove the likelihood that discrimination has been conducted by the defendant. Then,
the provision of evidence that no violation of the principle of equality or the principle
of equal rights and obligations shall fall on the defendant (Art. 45 LPD). There is a pre-
sumption of a defendant’s liability. This corresponds to the general civil law terms of
liability.

| 3.2. Remarks on Damage Compensation

The very fact that “fake news” has been published and even infringement of the
right has occurred does not mean that infringed party suffers damage. In this case,
the right holder is entitled to claim damage compensation, material, or nonmaterial. It
is possible that someone could lose profit in restaurants because of false information
on servicing the food that is prepared with expired date groceries, or when someone,
based on false information, is connected to the crime group and hence rejected by their
society. Owing to harmed dignity, they suffer from nonmaterial damage, which should
be compensated. Whether the damage is material or nonmaterial, money compensation
is dominant.

When published, “fake news” could be qualified as prohibited information, special
media provisions, and anti-discriminatory law will be applied. Unlike the specific rules
on damage compensation in the case that harmful content is provided by journalist,°
on the same request against the media due to damages caused by “fake news” as such,
general rules of Law on Contracts and Torts are applied.® The same is true in all cases out
of the scope of the lex specialis.

Therefore, according to the relevant provisions of the Law on Contracts and Torts,
apersonwho causes damage to anotheris obliged to compensate it, unless they prove that
the damage has not been caused by their fault.*? In this respect, the provision of the law of
public information and media provides an obligation of journalistic due diligence. Before
publishing the information about an occurrence, an event, or a person, both the editor
and the journalist shall check its origin, authenticity, and completeness with due dili-
gence appropriate for the circumstances. Both the editor and the journalist shall convey
the accepted information, ideas, and opinions authentically and fully. If the information
is taken from another medium, they shall credit that medium.” In the context of a fault
for the damage, it is difficult to imagine circumstances under which the journalist could
be excluded from liability.

Therefore, the basis of liability is the presumed fault of a person whose action caused
the damage. Hence, a person who has undertaken an injurious action against someone’s

10 | Art.112-118 of the Law on Public Information and Media.

11 | The reason lies in the provisions of Art. 112 and Art. 113 of the Law of Public Information and
Media, that stipulates liability of the journalist and editor-in-chief for damages.

12 | Art.154(1) Law on Contracts and Torts.

13| Art. 9. In case law: Judgement of the Higher Court of Pancevo, P.br. 7/10 as of 32 February
2010, Judgement of the Higher Court of Belgrade, P3244/14, as of 14 March 2016, Judgement of
the Supreme Court of Serbia, Rev. 1477/05, as of 27 December 2005, Judgement of the Court of
Appealin Belgrade, GZ308/2016, as of 3 February 2017, Judgement of the Higher Court in Valjevo,
Gz507/19, as of 14 May 2020, Judgement of the Court of Appeal in Novi Sad, GZ. 83/11, as of 18 Janu-
ary 2011.
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right, concretely human rights (dignity, honor, reputation), is obliged to compensate for
the damage caused by wrongdoing. However, this general rule leads to obstacles in its
enforcement of fake news damages.

Primarily, there are difficulties in spreading fake news via the Internet. From the
aspect of general rules, to succeed with the request for compensation, the damaged
right holder must prove that there is a causal link between false information and the
damage itself. Their position in the Internet environment where the injury occurred is
not simple. This is particularly the case when determining the origin of the misinfor-
mation. In addition, it is not necessary for the original source of information to cause
damage. This could be the case when “fake news” is artistic, satiric, parody or some
other kind of allowed expression, posted on the social network platform but reposted
on media websites. Finally, regarding monetary compensation of non-pecuniary
damages, success of demand, such as amount, depends on the intensity and duration
of suffering.

| 3.3. Liability for Infringement of the Right Committed on the Internet

The basis of liability in civil law is, as previously mentioned, the presumed fault of
the person whose action caused the damage. In particular, a person who has undertaken
an action that causes infringement of the right is obliged to compensate for the damage
linked to unlawful action.

In traditional civil law perception of action and liability, applying this rule is feasible
without exception. However, we encounter difficulties in the causal link between the
consequences and infringement committed via the Internet. Namely, from the aspect
of general rules, in order to succeed with his request for compensation, the damaged
right holder must prove that there is a causal link between the unlawful action and the
damage itself. It is obvious that his position in the Internet environment where the injury
occurred is not easy.

Tobetter understand the context inwhich the issue of liability for infringement on the
Internet appears to be controversial, it is necessary to identify the entities that are usually
involved in the exchange of information through a global computer network. Therefore,
the most common problem that emerges daily is when the Internet provider enables the
posting of potentially harmful content and its sharing among users. This service is of high
importance in the context of this study.

The provider did not directly commit to the injury, but by performing his service,
he enabled the injury to incur. Therefore, the responsibility of the service provider is
indirect (shared or liability for another). According to the general rules on liability, its
determination is based on the issue of carefulness, that is, whether the Internet provider
knew or could have known that infringement was being committed through performing
his service. In other words, the responsibility of the provider depends on whether they
applied fair trade principles while providing his service.

The technological environment in which data is exchanged, the amount of informa-
tion transmitted via the Internet, and the speed of their flow are only some of the cir-
cumstances that make it difficult to assess care. Consequently, it is difficult to distinguish
situations in which it has been assumed that the provider knows or could have known
about the violation of rights. This is especially important when we consider the general
absence of the rights and obligations of the Internet service provider to supervise, that
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is, control communication among users.** Moreover, “fake news” is not a priori infringe-
ment of the right but an exercise of the right to express freedom of speech. Hence, the
question of liability of Internet provider arises just in case that “fake news” became of
legal relevance.

3.3.1. Liability of Internet Intermediaries in Serbia

The liability of Internet intermediaries, that is, information society service providers
in the law of the Republic of Serbia, is normally regulated by the Law on Electronic Com-
merce (LEC).»®

According tothislaw, the intermediary isliable for a violation when he knows or could
have known about the unauthorized actions of service users or the content of the data and
does not remove or disable the access to the given data immediately upon acknowledg-
ment of an unauthorized action or data.*®

The obligation to monitor the content stored and exchanged via the Internet was
not prescribed. However, if there is a reasonable doubt that illegal actions or exchang-
ing illegal content are being performed by using the service, the provider is obliged to
inform the competent state authority. Disclosure of user data, as well as content removal
and disabling access to suspicious content, is possible only on the basis of a court or
administrative decision. The latter directly complements the liability issue of damage
compensation. If we consider that a fault as a condition of liability for damages can be
excluded when the intermediary proves that he did not act with intent or negligence, the
crucial fact depends on what is considered to be negligence in providing services.”

It could be imagined that the provider would prevent further infringement by dis-
abling access to unauthorized content or removing unauthorized content. However, such
actions could violate the rights of other entities.!® As the provider, in principle, has no obli-
gation to supervise the exchanged content, the notification of the existence of a breach
activates the obligation of the provider to alert the competent authorities and further to
actin accordance with their decisions.

Namely, according to the Law on Electronic Commerce (Art. 20 (3, 4, 5, 6, 7)), the
service provider is obliged to present, based on an appropriate court or administrative
act, all data based on which the detection or prosecution of perpetrators of criminal acts,
that is, the protection of the rights of third parties can be undertaken. Regarding notice
of unauthorized action or information on the basis of which the service provider acts, it

14 | On April 17, 2019, the European Parliament adopted the Directive on Copyright in the Digital
Single Market, which has been criticized in legal circles precisely because it leaves room for
monitoring users and other forms of privacy threats. See: Directive EU 2019/790 of the European
Parliament and of the Council of the 17 April 2019 on copyright and related rights in the digital single
market and amending Directives 96/9/EC and 2001/29/EC, Official Journal of the European Union,
L130 of 17t" May 2019, also available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:32019L07906from=EN, Accessed 1feb 2021.

15| Art.10of Law on Electronic Commerce (LEC), Official Gazette of Republic of Serbia, No. 41/2009,
95/2013 and 52/2019.

16 | Art.18 LEC.

17 | Reljanovié, 2016, pp.119-134.

18]It is, above all, about the right to freedom of expression and the right to privacy, which are
the fundamental values of modern society. Therefore, there is a reason in legal circles to insist on
defining the role of the intermediary in terms of infringement of rights, because the intermediary
does not have the authority to decide neither on the right, nor on infringement of it.
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must contain information about the sender of the notice, a precise description of the place
on the website, that is, another electronic display on which inadmissible data appears,
as well as the explanation of inadmissibility. The information society service provider is
obliged to remove the inadmissible content without delay, and no later than within two
working days from the day of receipt of the act of the body competent for application and
action according to the law whose provision has been violated, ordering him to remove
the illegal content. The competent authority shall issue an act ex officio or at the request
of aparty.

At the request of a third party, the information society service provider is obliged to
remove unauthorized content without delay, and no later than within two working days
fromthe day of receipt of the request of that person, unless it considers that the published
content is not contrary to law. In that case, the information society service provider may
contact the body responsible for application and compliance with the law and request
that the competent authority determine whether the provisions of the law have been
violated in a particular case, as a result of which the content must be removed. The act
of the competent authority referred to ordering the information society service provider
to remove unauthorized content must contain a precise description of the place on the
website, that is, another electronic display on which inadmissible content appears, as well
as an explanation of inadmissibility.*

In the context of liability for damages, the provider is considered liable when he has
received notification of a possible infringement and fails to alert the competent authori-
ties. Additionally, the provider could be considered liable even if, on the basis of an appro-
priatejudicial or administrative act, he fails to provide information that is relevant for the
detection of the person whose action directly caused the damage. In both cases, it is about
the fault of the provider because he did not act with the expected care.

3.3.2. Liability of the Direct Perpetrator of the Infringement on the Internet for Damages

Once an entity has been identified (or made probable) that could directly infringe
someone’s right by its actions, the injured party may file a claim for damages against the
person identified as the alleged perpetrator. When it comes to damages committed via
the Internet, determining the debtor of compensation is based on the assumption that the
person who has been the owner of the IP protocol is also the person who directly under-
took the infringement of the right, which caused the damage. This presumed connection
between the owner of the IP address, the act of injury, and the damage caused usually
corresponds to reality.

19 | In Copyright Law, this mechanism is even more precisely regulated. Pursuant to LCRR, the
court may order the person who committed the infringement of copyright or related rights to
provide information on third parties who participated in the infringement of copyright or related
rights and on their distribution channels, or to submit documents related to the infringement
(Art. 213, Law on Copyright and Related Rights, Official Gazette of Republic of Serbia, No.104/2009,
99/2011,119/2012, 29/2016, LCRR). The delivery of information may also be ordered to a person who
hasdiscovered goods in distribution thatinfringe copyright or related rights, has provided services
in trade that infringe copyright or related rights, has provided services that are used in activities
that infringe copyright or related rights, or has been identified by the aforementioned persons as a
person involved in the production or distribution of goods or the provision of services that infringe
copyright or related rights.
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However, according to the general rules on compensation for damages, faults, as
the basis of liability, is presumed to be the person whose action or neglect caused the
damage. The causal link between the action and the damage, as well as the damage itself,
should be proven by the injured party. The presumption that the owner of the IP address
has undertaken a detrimental action, to some extent, departs from the application of the
general rules on liability.

Therefore, in the case of an online infringement, the presumed fault is grounded
on the presumed causal link. Let us remember that the presumption of causality is the
basis for strict liability. In the domain of fault liability, the plaintiff must prove that the
defendant undertook a harmful action, and his fault was presumed. The basis of liability
is the presumed fault of the owner or user, in compliance with the general rules, the des-
ignated debtor may be released from liability; if they prove that the damage did not occur
by their fault, the right infringement was committed neither intentionally nor due to utter
carelessness.

In the context of online infringement, it is difficult to determine the fault, because
communication through the Internet and, in particular, through social networks, is based
ondigital society. However, it can be understood that there are circumstances that would
indicate the fault. For instance, the standard of care in Internet exchange of information
should include awareness of consequences produced by the fast and wide spread of avail-
able content. However, situations in which the defendant did not take damaging action at
allare not inconceivable, for example, when he was not physically able to access the Inter-
net from the given IP address. By applying general rules, his liability was excluded. The
reason for this is not (only) in the absence of a fault, but in the circumstance that excludes
the causal link between the ownership of the IP address and the action taken by which
theright infringement was committed. Therefore, if the infringer of the right was not the
owner of the IP address, any person could have undertaken a harmful action. The burden
of proving the fault falls on the plaintiff, due to which it might happen that the legal pro-
tection regarding the caused damage would be left out.

At this point, it is crucial to obtain information on the potential infringer. In terms
of proceeding law, persons who are required to provide information have the capacity of
witnesses. Thus, a witness may refuse to answer certain questions if there are justifiable
reasons for that, especially if he would expose himself to severe indignity, significant
property damage, or criminal prosecution of himself or his relatives of a certain type and
degree of relationship by answering those questions.?®

20 | Art. 249(1) of the Law of Civil Procedure (LCP), Official Gazette of Republic of Serbia, No.
72/2011, 55/2014 and 87/2018. In the explanation of the Proposal of the Law on Amendments to the
Law on Copyright and Related Rights, in connection with the mentioned amendment, i.e the new
provision, it is stated that its introduction requires a harmonization of domestic law with Art. 8 of
Directive 2004/48/EU (on the right of information) and the fundamental values of modern Euro-
pean society. However, the European Court in the decision Bastei Liibbe GmbH & Co. KG against
Michaela Strotzera, pointed out that intrusion into family life is considered inadmissible when
the copyright holder has at his disposal other means that could ensure the determination of civil
liability of the owner of the internet connection. If this is not the case, special protection of the
family is contrary to the aim of Directive 2001/29 and Directive 2004/48, which needs to provide
theright holder with effective protection. The protection of the family is, therefore, subordinate to
the protection of the author. See: Judgement of the Court (Third Chamber) of the 18" October 2018,
in Case C-149/17, par. 53.
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Therefore, when a right holder has filed a lawsuit against the owner of the IP address
linked to damages caused by sharing protected content via the Internet and who appar-
ently did not undertake such action, the court may order the defendant to submit data on
persons related to the infringement and set an appropriate deadline for this. In the event
thatthe defendant does not act according to the order, the court may accept the claim and
oblige the defendant to pay damages. His responsibility does not refer to undertaking the
act of injury, but to failing to provide information about the injury.

—

4. Final Remarks

The civil law perspective of “fake news’ in this observation had two starting points.
The firstis related to the fact that civil law provisions protect private rights and interests.
From that standpoint, the general rule is that there is no claim or action without will or
consent of the infringed party. Consequently, public interest, in its narrow meaning,
cannot be efficiently and directly protected in civil law procedures. The second viewpoint
was lex specialis provisions on information that is considered prohibited or discrimina-
tory and that could be applied regardless of whether the information is correct or false.
From this perspective, the regulation of liability for a certain infringement is an excep-
tion to the general rule of a presumed fault.

In the case of the infringement occurring in media, a journalist or an editor-in-chief
shall beliable if the plaintiff proves the fault of theliable entity for the damages. Consider-
ing that the presumption of the fault as a general rule in civil law has been settled exactly
because of the protection of the infringed party, it is hard to explain why this exception
is valid for entities that have, in doing their job, show a higher level of care during the
publishing of information.

The second exception is the case of direct discriminatory acts. That is, the presump-
tion of the faultis absolute. The discriminator has no means of rejecting liability. Even this
rule could be justified by the nature of situations that constitute direct discrimination. It
is difficult to imagine cases in life in which direct discrimination was committed without
quilt?; the exception is unusual in the legal system.

Finally, applying the general rules on damages caused on the Internet is not possible
without certain modifications. One refers to the issue of assumptions about the circum-
stances relevant to the success of the dispute. According to the general rules, the fault
of a person who undertakes a detrimental action is presumed; in this case, it is initially
presumed which person has undertaken that action, and only then his fault. The owner
of the Internet connection may still be liable for damages due to his failure to provide
relevant information. If we contemplate the above rules stipulated by LEC according to
which damage can still be borne by the owner of the Internet connection, regardless of
the fault for the infringement, it seems that liability for damages for infringement via the
Internet does not represent a fault liability in its pure form.?

21 | Vodineli¢, 2010, p. 233.
22 | Radovanovié, 2019, p. 57.
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The phenomenon of fake news is much more complex for legislators to deal with
the challenge of controlling it.?* Fake news is the product of human beings, and society
should deal with it through various fields of action. In this respect, civil action can be
as important as the action of authorities. A major part of this is undertaken by different
communities and associations devoted to capturing fake news, to trace the origin of fake
news and checkitsliability.?* In addition, fake news could be suppressed by increasing the
education of journalists as well as the conscience of society itself.

23 | During the Pandemic crisis in 2020, Government adopted the Conclusion on informing the
population about the condition and consequences of the infectious disease COVID-19 caused by
the SARS-CoV-2 virus (Official Gazette of the Republic of Serbia, No. 48/2020). The Conclusion was
considered an attempt to restrict freedom of expression to the extent that it is disproportionate to
the officially proclaimed goal. Thanks to the reaction of the journalistic and media community in
Serbia, the controversial conclusion ceased to be effective within a short period of time.

24 | For example, in Serbia: https:/fakenews.rs/, where everyone could ask for checking of informa-
tion published by media.
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