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Introduction to the first edition

Itis my great pleasure and privilege to introduce the first edition of the Central Euro-
pean Academy Law Review.

Starting a new journal is never an easy task, not to mention the fact that the
present Review is managed by students with the help of senior researchers. Fur-
thermore, there has never been any international English-language journal of this
typein Central Europe before. However, trust in the benefits of cooperation between
academics and students was a driving force that steadily supported the Managing
Team throughout the creation of the journal and while addressing its pitfalls.

The journal at hand represents the effort of students, who were responsible for
the management of the publishing procedure, supported by the advice of a senior
professor, who was responsible for the editorial part of the articles. The aim of such
teamwork was to establish an innovative and high-quality review. In this regard, I
find it necessary to express my gratitude to Prof. Janos Ede Szilagyi and his innova-
tiveness, as he developed the concept of the Review.

Since the tradition of student-run papers comes from America, the oldest con-
tinuously published legal periodical managed by students is the Harvard Law Review,
first published in 1887. The success of the mentioned paper was alater inspiration for
many other prestigious law schools, including Yale, Pennsylvania University, Colum-
bia, and others. Nowadays, the quality of the mentioned journals is above reproach,
since academia gives these periodicals high rankings, including significant impact
factors.! Sadly, Europe did not perceive such a movement as inspirational for some
time. In 2016, the Bologna Law Review was established, becoming one of the first
student-run reviews in continental Europe.

To date, reviews as such have demonstrated that, by creating a proper platform
for students, we give space to scientific innovations, enhancing the ideas of young
researchers who may have different approaches as law practitioners. These journals
have a great advantage in three ways. First, they properly disseminate information,
including current case law, new legislation, and criticisms of the existing legislative
framework. Articles are devoted to issues of law and other topics of interest which
part of the current academic debates of the legal community.

Second, managing as well as contributing to a scientific paper provides an oppor-
tunity for the people involved to gain different types of skills, including learning the

1 Bruce and Swygert, 1985, p. 741.



proper ways to write and formally reviewing scientific texts and critical thinking.
Additionally, the supervision and analysis of the submitted articles, written by
students or professors, gives participants the ability to bear responsibility and later
derive a sense of achievement from publishing the final draft of the issue.?

Third, establishing a review where doctoral candidates are in charge gives oppor-
tunities for the legal community to spread more progressive and advanced ideas.
Thus, young researchers, raised in and living amid a different social and political
context than their professors, have the ability to see situations from different points
of view. The educational benefits of these reviews are therefore also valuable for
more experienced academics and legal professionals, partly based on the fact that
the reviews will present distinct and perhaps even more advanced perspectives.
Moreover, the additional editorial process carried out by senior academics ensures
that the published articles fulfil all the requirements of a high-quality paper.

There are significant benefits in terms of advancing the managing teams’
substantive knowledge of the law and engaging in a joint production effort,* not
to mention the dissemination of new trends in law occurring in Central European
countries.

Our management team, consisting of doctoral candidates from the University
of Miskolc in Hungary, carried out extraordinary tasks stemming from publishing
duties. In addition to analysing manuscripts, the members of the management team
learned how to properly cooperate with an honourable goal in mind. The Review has
two sections: the main section is dedicated to doctoral students who wish to publish
their research and the shorter section presents the work of more experienced
professors.

The institutions that conform the legal and institutional system of Central
European countries interact and cooperate, by virtue of the values and principles on
which these countries were established. The region, facing current challenges arising
from continuously changing events, needs to cooperate as tightly as possible. It is
especially necessary to cooperate in matters related to law. Forming partnerships
in the academic world dealing with the research and development of law would
therefore assist the development and consequently the integration of the pertinent
area.Onthisbasis, the aim of the Central European Academy Law Review is to create
a platform devoted to encouraging the cooperation of students, professors, and other
scholars in the Central European region.

June 2023
Rebecca Lilla Hassanova

2 Harper, 1998, p. 1265.
3 Stieretal, 1992, p.1472.
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Sibilla BULETSA

Virtual Assets as an Object of Civil Rights

ABSTRACT: This academic article argues that virtual property should be included in the
civil rights catalogue as an intangible element. This study examines the metauniverse's
evolution, virtual property markets, legal regulation in the metauniverse across coun-
tries, and the potential to improve national legal frameworks in this domain. The author
compared virtual property to tangible property and proposed using blockchain-based
smart contracts to resolve metaverse legal concerns. Legal and practical regulations
forvirtual property transfers are lacking in the legislative realm. The metaverse and
other new business models have raised complex legal issues regarding virtual asset
authentication and use. These complex legal issues require further study. Metaverse
operators should prioritise a thorough protection mechanism forusers’virtual property
throughout virtual business scenario development. Property value in the metauniverse
is non-constant, raising concerns about its stability. The transaction’s result depends
on the collective or involved parties’ consensus. Value is determined similarly to how
modern culture values collectibles and art. It would be foolish to treat all metaverse items
as collections and art. Its impact on the tangible economic structure may be negative.
Despite the resolution of metauniverse and medium of trade ownership issues, the
challenge of actualizing ownership within the metauniverse will endure. The author
examined numerous issues linked to Ukraine’s virtual property legislation. The author
also made legislative development recommendations for this domain. The placement
of virtual entities inside the Civil Code shall be subject to restrictions with regard to
intangible or non-physical entities. This phenomenon arises as a result of the dynamic
nature of society, characterised by the presence of societal norms and regulations.
The evolution of law has emerged as a viable alternative that aligns with the changing
demands of society in different historical periods.

* Doctor of Legal Sciences, Full Professor, Head of the Department, Civil Law and Civil Procedural
Law, “Uzhgorod National University,” ORCID ID: https://orcid.org/0000-0001-9216-0033

https://doi.org/10.62733/2023.1.11-22
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1.
Formulation of the problem

Russia’s attack on Ukraine has prevented the world from recovering from the global
crisis. Millions of people have lost their jobs, which has increased attention towards
blockchain technology and the metaverse, in particular transactions with virtual
property. Virtual online property is the technological and material basis for the
development of the metaverse, which draws the attention of the legal community
to study how the material basis for the development of virtual property should be
placed incivillaw. A itisimportant toreflect changes in the material form of modern
society in a timely manner, to include it in the regulatory system of civil law, so that
civillegislation keeps pace with the development of time, accordingly, it is necessary
to introduce legal norms regulating forms of virtual property on the Internet. Con-
sidering that virtual property has all the attributes of objects, particularly its value
and utility, and therefore, has the property value of objects, it is necessary to include
virtual property as an incorporeal object in the list of objects of civil rights.

2.
The state of problem solving

A significant contribution to this study, particularly, regarding the definition and
legal regulation of virtual property, was made by talented domestic scientists, R.A.
Maidanyk, O.I. Kharitonova, L.R. Maidanyk, K.G. Nekit., N.O. Gorobec, LV. Maisun,
as well as international scientists, G. Darville, Ch. Anderson-Lewis, M. Stellefson,
Yu-Hao Lee, J. Maclnnes, R. Morgan Pigg, Jr., J. Gilbert, S. Thomas, G. Freeman, S.
Zamanifard, D. Maloney, A. Adkins, M Gonzdalez-Franco, D. PérezMarcos, B. Spanlang,
M. Slater, and Dongsik Jo.

This study comprehensively examines he need to include virtual property as an
incorporeal object in the list of civil rights objects and an analysis of the directions
of development and legal regulation of social relations in the field of virtual property
in the metauniverse.

3.
Presenting primary material

‘Metaverse’ is the latest buzzword in technology. In general, the metaverse can be
considered a form of cyberspace. Similar to the Internet, it is a world - or even a

12



Virtual Assets as an Object of Civil Rights

reality - beyond our physical world on Earth. However, it differs in that the metaverse
allows one to immerse oneself as avatars in one’s environment, usually through
augmented reality (AR) or virtual reality (VR), which people have and will be able to
increasingly access using tools such as the VR glasses. The first usage of the term
‘metauniverse’ was in the 1992 novel ‘Snow Crash’. It describes a virtual reality that
people can explore using their avatars.!

For example, Fortnite, an online game, practically hosted a live concert in 2020
that was attended by millions. Although free to visit, each virtual world usually also
facilitates in-game purchases with its own virtual currency (which can be converted
to real money). MANA, the currency used in Decentraland, has a market cap of over
$3 billion. One company stated, it spent more than $2.5 million on land in Decen-
traland, a cryptocurrency-based metauniverse with its own currency where every
piece of in-game content is completely autonomously owned by players. Another firm
stated, it spent $4.3 million to buy a plot of land in Atari’s The Sandbox metaverse. It
isargued that the metaverse is to these various virtual worlds what the Internet is to
websites. The website is a combination of three aspects: audiovisual, informational
and technical (software). It is defined as a set of interconnected informational online
resources in audiovisual form, intended for viewing via a computer network using
special programs — browsers, usually united by a common theme?. Horizon Work-
rooms, software the provision, offered by Meta (formerly Facebook), will allow users
tointeract virtually in 3-D conference rooms using VR glasses. So, considering Mark
Zuckerberg's vision of the metaverse, the time we spend in such virtual realities will
only increase. For example, CNBC reports that since Facebook transformed to Meta,
prices for digital stories have increased by as much as 500%.

According to R.A. Maidanyk, the question arises objectively and naturally about
the expediency of applying the numerus clausus principle in real property law.
Recently, opinions have been expressed regarding the possibility of modifying the
numerus clausus principle in the form of a principle regarding a closed/open list
of property rights.? K. Nekit indicates the possibility of the existence of the right of
ownership of virtual objects as incorporeal property.*

As noted by N.O. Gorobec and L.V. Maysun virtual property arises in relation to
virtual objects (data) that have economic value, are objects of trade in the virtual
space, do not have a material shell, are unique, stable, serviceable, and considered
by the owners as their belongings. Properties such as uniqueness, stability, and
serviceability allow these objects to be included in the institution of property rights.
Virtual space allows the owner of virtual objects to own, use, and disposethem of.

1 Taylor Wessing. (31January 2022).
2 Jefremova, K.V.2017, 4

3 Maidanik, 2019.13.

4 Nekit,. 2019, 39.
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They believe in electronic relations in the field of virtual space and judicial practice, it
isnoteworthy that the right of virtual property arises on virtual objects, which should
be considered as a special type of property right, the object of which is incorporeal
articles.®

R.A. Maidanyk believes that the current stage of the development of the institu-
tion of property law is characterised by the expansion of the list of subjective rights
with features of property law, the convergence of the concepts of property rights and
obligations, the emergence of new types of ‘intangible’ property that have the charac-
teristics of goods (information, know-how, etc.). There is a tendency to reevaluate the
social purpose of propertyrights, and property rightsin general, which is determined
considering the doctrine of liberal legal understanding, based on the ideas of social
solidarity and cooperation, economic and sociological analysis of law.

L.R. Maydanik notes that as the interaction with the virtual object on the part of
the user may be limited by the developer or owner of the site, the exercise of the entire
set of rights of ownership (possession, use, disposal) at its discretion with respect to
such a virtual object is limited. Therefore, the realisation of the title of ownership of
avirtual object depends to a certain extent on the will of other persons, and this does
not give grounds for the unquestionable extension of the regime of an incorporeal
object to a virtual object. In addition, domestic law-enforcement practice considers
the list of 27 objects of property rights provided for in the Central Committee to be
closed, and therefore, the concept of an incorporeal object, to which it is proposed to
attribute a virtual object, requires a direct indication of the law.’

The metaverse, or Web 3.0, is developing; the first layer being the blockchain, an
immutable database for storing information along with the spread of cryptocurren-
cies, the ability to transfer value similar to currency, however, later representing all
assets. Asset tokenisation is a fundamental concept and means that anything physi-
cal, or more importantly digital in this case, can be proven and authorised by a code
inanimmutable ledger.

The latest manifestation of this authenticated representation of property is NFT
(Non-Fungible Tokens), a unique digital asset which can be an image, piece of music,
video, 3D objects or other type of creative work,® and their popularity is the slippery
slope of the metaverse. There is no specific regulation regarding NFTs yet, however,
the carefree attitude of early adopters should not avoid the reality. NFTs are regulated
similarto any other type of asset that can be bought online. People buy digital art; the
houses, offices,land and even the designer clothes of this world - legally represented
by deeds, contracts and leases — have been tokenised. This means one can buy digital

5 Horobets and Maisun, 2021, 54.
6 Maidanik, 2017, 227.

7 Maidanik, 2019,.62.

8 Pin Lean Lau. (1.02.2022).
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Virtual Assets as an Object of Civil Rights

land, houses, and other objects on a platform such as OpenSea to prove one owns
them. This value creates a network effect that allows interaction within the ecosys-
tem, and therefore a new metaverse (world) is born.?

By eliminating the physicality of the real world, the metaverse is poised to push
our human society away from several ancient legal concepts, including the concept
of property. Since ‘possession’ has a completely different meaning in the virtual world
than it does in the real world, what one owns or can own in the metaverse differs.
The solution to the problem of protecting their rights is to extend the legal regime of
ownership tovirtual objects. International law firm Reed Smith said that ‘ownership’
in the metaverse is the provision of a service (authentication of a work of art) or the
granting of a license (a limited permission to use and enjoy digital art), however, it
is are that actual ownership is transferred to the acquirer. In such cases, the true
ownership remains with the owner. For example, this could imply that the buyer
cannot sell the item without the rightful owner’s permission. The key takeaway from
thisis that NFT buyers need to understand what they are ‘buying’.*°

This does not contradict the Ukrainian concept of property rights, which recog-
nises the possibility of the existence of ownership rights to incorporeal property, that
is, virtual objects. The right of virtual property should be distinguished from the right
of intellectual property and can be defined as a specific type of property right, the
object of which is virtual property. In addition to the specifics of the object of such
aright (which will always be incorporeal objects, that is, virtual property), this right
will be characterised by the specifics of the grounds for its origin, content, protec-
tion, etc. Indeed, OpenSea is simply one of the several marketplaces where people can
purchase future ownership of assets in the metaverse. All ownership of assets, both
digital and physical, can be transferred to NFTs on blockchains. All of these critical
elements are then superimposed on the animation platform - the actual space inside
the headset that has been with us for years. It is asset tokenisation that makes this
paradigm shift the most important. Transactional attorneys should be wary, and
litigants should feel empowered.

Emerging virtual spaces have cities where one can buy almost anything. Land
one can build one’s house on, then fill that house with artwork (via NFT) and wear
a suit that is a proven Ralph Lauren suit with Nike shoes. The concert one attends
requires a ticket (another NFT) and the subsequent music one wishes to purchase is
also digitally stored with copyrightin mind. Again, this is all bought from companies
with an emphasis on NFT ownership.

9 Joseph Raczynski. (11.10.2021).
10 Sophie Goossens Nick Breen. (19.11.2021).
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These digital worlds are likely to be our future in the next decade, and a significant
portion of our time will be spent inside these worlds, as OpenSea processed over $3.3
billion in transactions in August alone, and this is only the beginning.

In the metaverse, people will interact, transact, own assets, have relationships,
create objects and companies, create intellectual property (IP), have copyright issues,
and advertise. In addition, crimes may occur, insurance will probably be developed,
and there are several other IRL (In Real Life) concepts that are currently being devel-
oped - and this will require the involvement of legal professionals.

Moreover, it will include the scaling of DeFi (decentralized finance), which has
already begun and will continue to grow. Furthermore, DAOs (decentralised autono-
mous organisations) are created - these are human-created organisations that
spread within the metaverse; $25 billion is for one DeFi DAO. The implications of the
creation of the metaverse for the legal nd social community are enormous. During the
next few years of the development of the metaverse, there will be a need for lawyers to
solve legal problems, lawyers will be able to apply theirlegal intelligence and critical
thinking

Considering that when one buys a piece of virtual real estate, one receives an
immutable token that represents, essentially, a digital space. Once an account is
created on one of the metauniverse platforms, one can use cryptocurrency to buy
land either by selling project land or directly from landowners. Land can be bought
via auction or at a fixed price, and thereafter, one can build one’s own piece of real
estate in the metaverse - be it a digital house, a tower, a museum, and more. Or one
can sell it on the secondary market? According to CNBC, virtual real estate prices
have increased by 500% since Facebook switched to Meta. Plots in some virtual worlds
are already as expensive as a real house®* Thus, if there is demand and supply in the
metaverse, then there is virtual property that is the object of civil rights.

Today, there are four platforms for buying virtual property:

1. SAND: What began as an online video game in 2012 transformed into a meta
universe platform in November 2021. In real estate, it is the largest platform
in the metaverse, owning 62% of the available land of the metaverse, which is
equivalent to 166,464 evenly divided plots. The metaverse real estate market
can fluctuate in price similar to the real one. In January 2022, a plot of land was
valued at $14,099, up from $12,700 only a month earlier. Land can be bought
using the SAND currency available on Binance or purchased through auctions.
According to Analytics India Mag, its currency is SSAND, which is equivalent
to $2.80.

11 Nekit, 2019.42.
12 Carmela Chirinos. (2.02.2002).
13 Raisa Bruner. (20.01.2022).
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Virtual Assets as an Object of Civil Rights

2. Decentraland: It was founded in 2015 as an open-source 3D world. Its parcels
sell for $14,440 and its cryptocurrency is MANA, which as of January 11th was
worth $4.40 per piece. Itis one of the oldest platforms in the metauniverse, and
as of January 2022 had 90,600 equally divided plots. However, land is limited
and only the community can create more plots/land.

3. Cryptovoxels: The smallest of the virtual blockchain worlds, Cryptovoxels, orig-
inally comprised only 3,026 parcels. Prices per parcel are variable and traded
through OpenSea, the leading NFT marketplace. They can be purchased in
USD or ETH. While not currently the largest metaverse, it continues to expand,
according to Metaverse Property, the world’s first virtual real estate company.

4. Somniy: First released to the public in September 2018, Somnium had 5,000
unevenly distributed plots of land in January 2022. However, it frees up more
land from time to time. The space is used for VR, PC and Internet. The currency
is CUBE, equivalent to $7.19 as of 11 January 2022.

For the legal settlement of legal issues in the metaverse, it is proposed to use smart
contracts that use blockchain technology to fulfil the terms of the agreement, such as
the fulfilment of payment terms for the purchase of property, asset pledge or return
policy. Smart contracts are believed to be a natural, automated solution for buying,
selling and fulfilling products in the metaverse - and while the legal status of smart
contracts remains far from established, the growth of the metaverse could create
opportunities for their wider use.**

Andrew Kiegel, CEO of Tokens.com, spent $2.4 million on land in the fashion
district of Downtown. Moreover, he stated that he would rent out some of the
acquired space to clothing brands for window shopping. He considers the potential
in the metaverse land to be most fruitful if it is used for commercial purposes, such
as renting space and hosting events. Republic Realm’s Janine Yorio shares a similar
view and predicts that land value will be determined not by what owners build, but
by its functionality. Therefore, the construction of a museum or popular attraction
canincrease prices in the area. Moreover, for example, Paris Hilton, created a virtual
island on Roblox and played an electronic set for revellerslast New Year. Other brands
and celebrities supporting the metaverse include Tommy Hilfiger, Nike, and Reese
Witherspoon.*®

However, there is an argument that location does not matter. The entire point
of the metaverse is that one can teleport anywhere, which makes some investors
question the true value of the land. Some even believe that it may become pointless
over time, arguing that unlike earth, where earthislimited, the metaverse is infinite,

14 Ken Crutchfield. (2022).
15 Carmela Chirinos. (2.02.2002).
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making location less important. Buying virtual land is simple - either directly from
the platform or through the developer. Investors build on their land and make it
interactive. ‘You can decorate it, you can change it, you can renovate it’, Yorio says.
‘This is the code'

Whether virtual objects are property, continues to be debated. Considering
international practice, it can be confidently stated that various countries such as
South Korea, China, and Taiwan have already considered this issue and laid the
legal foundation in this direction. This situation is connected with the fact that the
mentioned countries are a couple of steps ahead in terms of virtualisation of society
in general and the economy in particular. In 2001, the Ministry of Justice of Taiwan
recognised by its resolution that virtual objects are property that can be alienated
and/or transferred to anyone. Actions that are performed in relation to such objects
should be considered as actions that are performed with ordinary property. There
were several reasons for this decision. First, it was done to correctly classify crimes
committed in the field of virtual property and provide punishment forillegal actions.
Second, to unify the understanding of the legal nature of the origin of virtual objects.
Third, to regulate the circulation of virtual objects at the state level.”

Regarding national legal regulation, in the draft law of Ukraine from 2019,
avirtual asset is defined as a special type of property, which is a value in digital form
that is created, accounted for and alienated electronically. Virtual assets include
crypto, token and other virtual assets. Token asset - a type of virtual asset in the
form of a token, which is created, accounted for and alienated in a distributed ledger,
certifies the property and/or non-property rights of the owner of the token asset,
which correspond to the obligations of the person who issued the token asset.

Transactions with the token asset are taxed according to the rules applicable to
property and/or non-property rights evidenced by the token asset.

Moreover, it is proposed to amend Article 190 of the Civil Code of Ukraine, which
defines the concept of property as a special object and includes a separate object,
a set of objects, virtual assets, as well as property rights and obligations. Article
139 of the Civil Code property is recognised as a set of objects and other valuables
(including virtual assets and other intangible assets), which have a value definition,
are produced or used in the activities of business entities and are reflected in their
balance sheet or are considered in otherlegally prescribed forms of accounting of the
property of these entities’ objects.’®

16 Chris DiLella. Andrea Day. (2022).

17 Jefremova, K. (2017). 9.

18 (2019), ‘On amendments to the Tax Code of Ukraine and some other laws of Ukraine regarding
the taxation of operations with crypto-assets.’
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Virtual Assets as an Object of Civil Rights

In the ‘Law on Virtual Assets’ a virtual asset is an intangible good that is the
object of civil rights, has a value and is expressed by a set of data in electronic form.
Thatis, the virtual asset has legally become property, therefore illegal actions against
it can be the subject of protection in criminal proceedings (for example, an account
can become the object of theft). If we analyse the concept of a virtual asset proposed
by the specified Law, it is possible to single out the following features:

+ intangible good;

+ isthe object of civil rights;

* hasvalue;

- avirtual assetis expressed (exists) in electronic form in the form of a set of data;

+ existence is ensured by the system of ensuring the turnover of virtual assets.

Thus, the ‘life’ of a virtual asset is ensured by the appropriate software complex.

The existence and liquidity of a virtual asset is ensured by the system of ensuring the
turnover of virtual assets. A virtual asset can testify to property rights, in particular,
claims to other objects of civil rights.

The law also regulates the ownership of a virtual asset, in particular, that it is
acquired:

* by the fact of creating a virtual asset,

+ execution of a transaction regarding a virtual asset,

+ based on the provisions of the law or a court decision and is evidenced by the

possession of the key of such a virtual asset, except for specified cases.

The conditions of acquisition, transfer and the scope of rights to virtual assets can
be expressed in the form of algorithms and functions of the system for ensuring the
turnover of virtual assets, within which the turnover of virtual assets is conducted.

In general, the ‘Law on Virtual Assets’ is a framework and aims to gradually
legalise the segment of the market, which is currently actively operating in the
‘grey’ zone.

Currently, the most anticipated continuation of legislative work in this area is the
draft amendments to the Tax Code of Ukraine (‘Tax Code’), which will determine the
taxation regime of operations with virtual assets and will become a catalyst for the
development of this legal field.

One of its chief problems is a small correction made between the first and second
readings. Thisis Part 7, Article 4 of this law. It states that virtual assets are not a means
of payment on the territory of Ukraine. Moreover, this is acceptable, as they are not
recognised as an official means of payment almost anywhere in the world. However,
they cannot be the subject of exchange for property, goods, works, and services. This

19 Law About Virtual Assets (2022)
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is precisely the problem, because in no normal jurisdiction, where there is already
a market for virtual assets, there are any such restrictions. Owing to this, the use of
virtual assets is significantly reduced, and they become practically useless. The law
makes p2p-operations (Peer-to-Peer - from person to person) illegal. Moreover, this
is the easiest way to send money from one physical person to another. For example,
a person decided to sell his computer through OLX and the buyer offers to pay for
it in USDT. However, he will not succeed, because such transfers will be illegal in
Ukraine.

4.
Conclusion

Structuring, governance, and ownership issues in virtual worlds should be encour-
aged through enhanced freedom in these areas, which is essential for the further
development of the metaverse. The best manner to achieve this goal would be to
recognise that participants should have ownership of the properties they create,
develop, and buy.

The property systems in all of these worlds largely follow the norms of a modern
private property system, with free alienation of property, transfers based on local
currency, etc., which isnot surprising, considering that the virtual worlds are largely
created by ‘property-owning’ corporations. In general, virtual property in the meta-
verse primarily faces two problems: one is the scope of virtual property, that is, what
standard should be used to judge whether a virtual object belongs to virtual property;
the other is the relationship of ownership and possession of virtual objects, that is,
how to determine the right of ownership in the metauniverse.

Although the property right in the current Civil Code divides property into
movable and immovable property, with the development of blockchain and the virtual
world, virtual IP is an intangible property right through intelligent algorithms, data
storage, and creative design, which meets the production and living needs of people
in virtual reality, and therefore, it is possible to investigate the scale of inclusion of
such virtual properties in objects. In particular, it is necessary to amend Article 177
of the Civil Code of Ukraine: ‘Objects of civil rights are things, including money and
securities, other property, including virtual property, property rights, results of
works, services, results of intellectual, creative activity, information, as well as other
tangible and intangible goods'.

Adoption of the ‘Law on Virtual Assets’ provided virtual assets a certain legal
status, and market participants - the opportunity to protect their interests and work
inthelegal field. However, an important step, in addition to the actual changes to the
Civil Code of Ukraine, is the development and implementation of normative legal acts,
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which, in accordance with the provisions of the Law, will regulate the details of the
functioning of the virtual assets market, and ensure the protection of participants
from the risks of fraud and investment losses.

By recognising ownership of virtual property between participants, the path to
democratisation of the metaverse is likely to begin. This democratisation is necessary
to live up to the expectation that virtual worlds will become a new vehicle for busi-
ness and economic development, rather than remaining tightly regulated amuse-
ment parks.
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Marcin WIELEC’

Forms of prosecuting in the Polish criminal trial

ABSTRACT: The subject of this article is to analyse forms of prosecuting in the Polish
criminal trial. The author discusses the following issues related to the title issue: the
essence of prosecuting, type of criminal offence and manner of prosecuting versus
choice of prosecuting option, public prosecution, private prosecution, and Auxiliary
prosecution. Discussion of statistical data is also part of the analysis. The article is built
around the thesis that the functioning of the three options of prosecution in Polish crimi-
nal proceedings depends, as can be seen, on the type of offence committed. Whether the
crime is public or private depends on the choice of the appropriate prosecution option.
KEYWORDS: criminal procedure, criminal trial, indictment, prosecution, judiciary.

1. Introductory remarks

Everycriminal proceeding has specific grounds for its commencement and continu-
ation. There are also strictly designated entities involved in the criminal proceedings.
In Poland, the basic legal instruments that form the principal basis for incurring
criminal liability are the 1997 Criminal Code (substantive criminal law), providing
for the rules for criminal liability, the 1997 Criminal Procedure Code (formal criminal
law/procedural criminal law/criminal procedure), providing for the mechanisms of
public authorities to proceed in criminal cases, the rules for their commencement
and conduct, the manner and forms of carrying out individual procedural steps, and
providing a list of rights and duties that procedural authorities have. Most criminal
proceedings are essentially made up of two stages of proceedings, with the first stage
being pre-trial proceedings, and the second stage being judicial proceedings.

The main purpose of pre-trial proceedings in Poland is to determine whether a
prohibited act has been committed and whether it constitutes a criminal offence,
to detect and, if necessary, to apprehend the perpetrator, to collect data about the

* Full professor, Head of the Department of Criminal Procedure of the Faculty of Law and Admin-
istration of the Cardinal Stefan Wyszynski University, Director of the Institute of Justice in
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perpetrator’s character, data about the perpetrator’s criminal record, to clarify the
circumstances of the case, including identifying the aggrieved parties and the extent
of the damage, to collect, secure and, to the extent necessary, record evidence for the
court. Therefore, the most important role of pre-trial proceedings is to issue decisions
toinitiate or refuse pre-trial proceedings.

Onthe otherhand, judicial proceedings are the final part of criminal proceedings
as a whole. At this stage of the proceedings, the leading authority here is the court,
whose role is to definitively determine, based on the evidence before it, the extent of
criminal liability of the accused person, and as such, in principle, either to find the
person guilty and sentence him or her accordingly, or to acquit the person.

A special moment in criminal proceedings is the moment between the end of pre-
trial proceedings and the beginning of judicial proceedings. The link between the end of
pretrial proceedings and the beginning of judicial proceedings is precisely the moment
of drafting and filing an indictment with the court. This is a very delicate moment with
many interesting consequences. Therefore, it is worthwhile to learn about the options
for bringing charges to examples of criminal proceedings in Poland.

2. The essence of prosecuting

The act of prosecuting itself is not only the aforementioned link between the two stages
of criminal proceedings (pre-trial and judicial proceedings), but also one of the func-
tions pursued in criminal proceedings. As such, the act of prosecuting as a function of
criminal proceedings consists of initiating criminal proceedings, gathering evidence,
drafting, filing, and supporting an indictment before the court. The next function is
defence, which is contrary to prosecution and consists of gathering and presenting
factsand evidence that are favourable to the accused. The next and final function is that
of judging, which in the Polish legal order always belongs to the judicial authorities and
consists of examining and evaluating the facts and evidence presented by the parties to
criminal proceedings, and finally determining the extent of the criminalliability of the
accused.! All these functions are performed in the area of criminal procedures, which
undoubtedly fall under public law in the broad sense of the word, where the obligation
of law enforcement agencies to undertake certain operations in the event of conduct
which is inconsistent with the legal norm contained in the provisions of criminal law,
thatis, in the event of a commission of a criminal offence, is very strongly exposed.?
In this context, prosecution is the element that first; closes pretrial proceedings
and second; opens judicial proceedings. Prosecution contains a direction to conduct

1 Kalinowski, 1981, p. 7.
2 Pohl, 2019, p.23.
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judicial proceedings, as the drafting of indictments follows pre-trial proceedings,
which has made it possible to identify the accused as well as the type of criminal
offence committed. Prosecution is a recapitulation of operations carried out at the pre-
trial stage, or more precisely, a result of these operations. Therefore, the prosecution
becomes more specific when anindictmentis drafted. Itisan indictment, asarequest
of an eligible prosecutor, to initiate judicial proceedings and punish the accused for
the criminal offence charged to him or her, which provides the basis for continuing
criminal proceedings at the judicial stage, where the main focus is on examining the
extent of criminal liability.? For the court, an indictment determines the object, that
is, the act involved (the so-called legal qualification of the act) and the subject, that
is, the perpetrator (the accused), against whom the proceedings will be conducted.

Asarule,anindictment may be drafted and filed with the court by, first; an entity
with the authority to appear before the court as a public prosecutor and, second; under
certain conditions, the victim himself/herself or the victim's relative or partner as a
private prosecutor.*

Simultaneously, there are three types of indictment in Polish criminal proceed-
ings. This depends on who is bringing the indictment and in what case the indictment
is brought. Therefore, in the Polish system of criminal proceedings, there is first a
public indictment, then a private indictment, and finally a subsidiary indictment. The
exception to this is the so-called subsidiary (autonomous) indictment, which will be
discussed below, as this is a rather complicated mechanism in which it is possible
to bring an indictment by the victim himself/herself, but in cases where it is always
brought directly by the public prosecutor.®

Inthis context, in cases of criminal offences prosecuted on public indictment, the
public prosecutor is, as a rule, the state attorney. For criminal offences prosecuted
in private indictments, the indictment is brought about by the victim as a private
prosecutor.

3. Type of criminal offence and manner of prosecuting versus
choice of prosecuting option

The above-mentioned choice of prosecution from the very beginning depends on
the provisions of substantive criminal law, and therefore, on the type of criminal
offence in question. The type of criminal offence determines the manner in which
the prosecution is conducted.

3 Bienkowskaetal., 2003, p. 337.
4 Skorupka, 2017, p. 568
5 Boratynska, Chojniak, Jasinski, 2016, p. 163.
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In Poland, substantive criminal law was recompiled as the basiclegal instrument
for criminal law-that is, the 1997 Criminal Code. It introduces a division into types
of criminal offences distinguished in terms of how criminal proceedings are com-
menced and conducted.

The first group is public charge criminal offences, also known as crimes prosecuted
by public indictment, or crimes prosecuted ex officio.® This was the most numerous
group of criminal offences listed in the provisions of the Criminal Code. If the Crimi-
nal Code does not expressly state in which manner a criminal offence is prosecuted,
itis always a criminal offence prosecuted by a public indictment. Criminal offences
classified in this group are characterised by the fact that the commission of a publicly
charged criminal offence is a violation of the public interest, and therefore, the inflic-
tion of harm on the general public, since a criminal offence is an action directed against
the state and its citizens, and the punishment is the response of the state to the violation
of the general public peace and order by this criminal offence.” Thus, the prosecution of
public offences traditionally involves the initiation and conduct of pre-trial proceed-
ings by a competent authority-most often the public prosecutor’s office-followed by
the drafting and filing of a public indictment with the court, thereby commencing
the aforementioned stage of judicial proceedings. In this type of criminal offence, an
indictmentis filed in the public interest by a state authority authorised to act as a public
prosecutor. Pursuant to Article 45 of the Polish Criminal Procedure Code (hereinafter:
CPC), a state attorney acts as a public prosecutor before all courts.?

The second group of criminal offences are private charge crimes, otherwise
known as criminal offences prosecuted on private indictments.® In this case, the
provisions of the Criminal Code must clearly indicate this and not any other manner
of prosecution. For example, Article 212 of the Polish Criminal Code ( CC) provides
for the crime of defamation as follows: Pursuant to Article 212 of the CC, whoever
slanders another person, a group of persons, an institution, a legal person, or an
unincorporated entity about conduct or qualities that may bring him or her into dis-
repute in public opinion or expose him or her to the loss of confidence necessary for
a given position, profession, or type of activity shall be liable to a fine or community
sentence. Nevertheless, this provision clearly states that this crime was prosecuted
on private indictments.’® Other types of private criminal offences under the Polish
Criminal Code include the crime of insult! or violation of bodily integrity.?? In the

6 Gardocki, 2013, p. 29.

7 Makarewicz, 1924, p. 68.

8 Bienkowska 1994, p. 57.

9 Gil, 2011, p. 50.
10 Stefanski2017,p.1376.
11 Article 216 of the Polish Criminal Code.. Kodeks Karny- 1. Act of 6.6.1997.
12 Article 217 of the Polish Criminal Code.. Kodeks Karny- 1. Act of 6.6.1997.
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case of offences prosecuted under private indictments, unlike offences prosecuted
under publicindictments, no pre-trial proceedings are conducted. This is a simplified
approach to prosecution. It generally begins with judicial proceedings upon the filing
of a private indictment by the victim.

It is worth noting that there is a group of criminal offences that, depending on
whether certain prerequisites are met, will become offences prosecuted under public
indictment. This is a very small group of criminal offences, which in Poland’s crimi-
nal law system are called crimes prosecuted by the victim’s complaint.’* In the case
of this type of criminal offence, which is about initiating and continuing criminal
proceedings, the prosecution authorities (such as the state attorney and police) must
necessarily obtain from the victim consent (in the form of a complaint) expressing his
or her wish to initiate and continue prosecution.’*An example of this type of crimi-
nal offence is theft against a relative or partner.’> Article 278 of the CC provides for
the classical offence of theft, stipulating that whoever takes away another person’s
movable property for the purpose of appropriating shall be liable to imprisonment for
a term between three months and five years. However, this provision clearly states
that if theft is committed to the detriment of the perpetrator’s relative or partner,
prosecution shall take place upon the victim's complaint. The consequence of this
is that after such a complaint is filed, the proceedings are conducted in the same
manner as in a case conducted on a public indictment, so the effect here is that the
public prosecutor will eventually file a public indictment. This situation is regulated by
Article 12 of the CPC which provides that in the case of criminal offences prosecuted
upon the victim's complaint, the proceedings are conducted ex officio as soon as the
complaint is filed.** The law enforcement authority instructs the person entitled to
file a complaint about his or her rights. The public prosecutor must obtain a criminal
complaint from the victim.

4. Public prosecution

The first was public prosecution (PP). This type of prosecution is related to the initia-
tion and conduct of criminal proceedings in cases of criminal offences prosecuted on
public indictment (public charge offences, offences prosecuted ex officio).

Public prosecution is brought in and represented by the public prosecutor before
the court. As arule, it is always the state attorney who acts as the public prosecutor
before all courts in Poland.

13 Mozgawa - Saj, 2020r.,p. 113.
14 Grajewski, 1992, p. 56.

15 Gardocka, 1980, p.73.

16 Grzeszczyk, 2016, p. 35.
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Public prosecution always precedes the initiation and conduct of the first stage of
criminal proceedings, the pre-trial stage. Pre-trial proceedings are distinguished by
two phases: the in rem phase which involves only the issuance of a decision to initi-
ate pre-trial proceedings without specifically identifying a suspect, and in personam
phase which involves further operations, that is, identifying a specific perpetrator by
issuing a decision to present charges.?”

Pretrial proceedings have their own stages, as they are divided into investigation,
which is the basic form of pretrial proceedings and is conducted in the case of more
serious offences, and summary investigation, which is a simplified form of pretrial
proceedings that is conducted in the case of less serious offences.'®

The state attorney is the primary authority for pretrial proceedings. He conducted
and supervised the pretrial proceedings. The main tasks of a state attorney in pre-
trial proceedings involve initiating and conducting pretrial proceedings, directing
another competent authority to initiate or conduct such proceedings, and acting as a
public prosecutor before the court.

The police and other authorities, such as the Border Guard, the Internal Security
Agency, the National Revenue Administration, the Central Anti-Corruption Bureau,
and the Military Police, among others, perform the role of either authorities conduct-
ing pre-trial proceedings under the supervision of the state attorney in the form
of a summary investigation or assisting the state attorney in conducting pre-trial
proceedings in the form of an investigation. Their main operations include checking,
recording, and detecting activities, or evidentiary activities.

The culminating and final moment of the pre-trial proceedings is, if evidence
permits, the drafting of a public indictment by the public prosecutor, that is, the state
attorney.

Itis an indictment that takes the form of a pleading, which provides the basis for
continuing criminal proceedings. It specifies the subjective scope, identifying the
accused and the objective scope, specifying the act charged.

An indictment in cases prosecuted on public indictment should contain, among
others, first; full name of the accused, other details of the accused, including tele-
phone number, fax number, and e-mail address, or information that the accused
does not have these or that these cannot be established, data on the application of a
preventive measure, and bail; second; a precise definition of the act charged against
the accused with an indication of the time, place, manner, and circumstances of its
commission and the consequences, especially the extent of damage caused; third; an
indication of whether the act was committed under conditions of recidivism; fourth;

17 Waltos, 2017, p. 463.
18 Wilinski, 2017, p. 454.
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an indication of the provisions of the criminal law under which the alleged act falls;
and fifth; an indication of the court with jurisdiction to hear the case.”?

An indictment shall be accompanied by a statement of reason, setting out the
facts and evidence on which the charges are based, and where necessary, explaining
the legal basis for the charges and discussing the circumstances relied on by the
accused in his defence. The indictment should also include attachments and addi-
tional elements, such as alist of persons to be summoned at the prosecutor’s request,
or alist of other evidence that the prosecutor requests to be taken at the main trial.

Ifan indictment complies with the formal conditions, the president of the court or
court clerks immediately orders that a copy thereof be served on the accused, calling
for evidence to be tendered within seven days of the indictment being served on the
accused. The accused has the right to file a written reply to the indictment within
seven days of the indictment being served on the same, wherein the accused must
be informed.

5. Private prosecution

The second option is private prosecution. A private prosecutor, that is, a victim, is
directly responsible for this type of prosecution. Vicicide is defined broadly in Polish
criminal proceedings. According to Article 49 of the CPC, avictim is anatural orlegal
personwhose legal interests are directly violated or threatened by a criminal offence.
A victim may also be an unincorporated state, a local government institution, or
another organisational entity to which separate regulations grant legal capacity. An
insurance company is also considered a victim to the extent that it has compensated
or is liable to compensate the victim for the damage caused by a criminal offence.
Sometimes, in cases involving offences against employee rights, the authorities of the
State Labour Inspectorate may exercise the victim's rights if, while acting within the
scope of their competences, they have detected the crime or requested the initiation
of the proceedings.?°

Pursuant to Article 59 of the CPC, the victim, as a private prosecutor, may bring
and support charges for criminal offences prosecuted in private indictments. There-
fore, the victim may independently file and support a private indictment in a private
complaint. Anothervictim of the same act mayjoin the pending proceedings until the
fact-finding stage commences in the main trial.

Aninteresting situation is one in which despite the fact that the proceedings are
initiated on private indictments, it is possible for the state attorney to take over these

19 Grzeszczyk, 1998, p. 125.
20 Kulesza, 1995, p.17.
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proceedings.? This is because the state attorney’s office in the Polish legal system is
intended to serve as an advocate of the public interest.?? This gives the state attor-
ney's office the opportunity to participate in criminal proceedings in Poland, such as
civil or administrative proceedings, but only to a certain extent. The position of the
state attorney as an advocate of the public interest also provides the opportunity to
interfere with criminal proceedings conducted on private indictments.?* The point
is that, in cases of offences prosecuted on private indictment, the state attorney
initiates proceedings or joins proceedings already initiated if the public interest is
required.? Proceedings are then conducted ex officio, and the victim who filed a
private indictment beforehand enjoys the rights of a subsidiary auxiliary prosecutor
(more details below). If the state attorney who joined the proceedings subsequently
withdraws charges, the victim regains the rights of the private prosecutor in further
proceedings. A victim who has not filed an indictment may, within a strict time limit
of 14 days of being notified that the state attorney has withdrawn charges, file an
indictment or a statement that he or she upholds the indictment as a private prosecu-
tor; if he or she does not file such a statement, the court or court clerks discontinue
the proceedings. There are several procedural guarantees. In the event of a private
prosecutor’s death, the proceedings remain and the deceased’s relatives, partners,
or dependents may step into the rights of the deceased. If the eligible person does not
step into the rights of the deceased within the strict time limit of three months from
the date of the private prosecutor’s death, the court or court registrar discontinues
the proceedings.

An indictment in privately prosecuted cases is much simpler in terms of struc-
ture. The requirements for this type of indictment are set out in Chapter 52 of the CPC,
where the minimum elements of an indictment are envisaged pursuant to Article 487
of the CPC.#Inthis case, anindictment may be limited to identifying the accused, the
alleged act, and the evidence on which the charges are based. A private prosecution
may also be filed orally because the police, at the victim’s request, will accept an oral
or written complaint and, if necessary, secure evidence and will thereafter send the
complaint to the competent court. Subsequently, under the court’s direction, the
police conduct evidentiary operations specified by the court, after which they pass
on theirresults to the court.

Thus, it can be seen that in proceedings conducted on private indictment there
is no pre-trial stage as in proceedings conducted ex officio. The entire criminal pro-
cedure conducted in relation to an offence prosecuted under a private indictment

21 Matusiak, 2013, p. 147.

22 Misztal - Konecka, 2017, p. 24.
23 Czarnecki, 2014, p. 271.

24 Nowikowski, 2010, pp.150-163.
25 Kruk, 2012, p.78.
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is much simpler than that for offences prosecuted under a public indictment.?® Pro-
ceedings conducted on private indictments began immediately at the judicial stage.
Nevertheless, the main trial is preceded by a conciliation hearing conducted by a
judge or court clerk.?” Upon application, or with the consent of the parties, the court
may set a suitable date for mediation proceedingsinlieu of conciliation meetings. The
conciliation hearing begins with the parties summoned for reconciliation. A record
of a conciliation hearing should indicate the parties’ responses to the summons for
conciliation and the results of the conciliation hearing. Unexcused failure of the
private prosecutor and his or her counsel to appear at the conciliation hearing is
considered a withdrawal from charges; in such cases, the presiding judge discontin-
ues the proceedings. In the event of an unexcused failure by the accused to appear,
the conciliation authority refers to the main trial and, if possible, immediately sets a
date forthe same. If the parties were reconciled, the proceedings were discontinued.
Reconciliation between parties is achieved through mediation. During a conciliation
hearing or as a result of mediation, reconciliation may also extend to other cases of
private indictments pending between the same parties.

Simultaneously, the parties may conclude a settlement agreement, the subject
matter of which may also be claims related to the charges. In the absence of reconcili-
ation, this case is referred to as the main trial. Proceedings in cases brought on by a
private indictment are discontinued with the consent of the accused if the private
prosecutor withdraws the charges before the proceedings are terminated with a
final and non-appealable decision. The accused’s consent is not required if the private
prosecutor withdraws charges before the commencement of the fact-finding stage
in the first main trial. The unexcused failure of the private prosecutor and his or her
counsel to appear in the main trial is considered the withdrawal of charges.

An interesting institution in proceedings conducted on private indictments
is the counter indictment. It is assumed that, in this situation, there is a merger of
procedural roles in the form of an aggrieved accused.?® Until the beginning of the fact-
finding stage in the main trial, the accused may file a counter-indictment against
the private prosecutor, who is the aggrieved party for an act prosecuted on a private
indictment, in connection with the act charged to him or her. The court then hears
both cases jointly. The withdrawal of charges by a private prosecutor results in the
proceedings being discontinued only in part because of the charges brought by that
prosecutor. Both private prosecutors enjoyed the rights of the accused. Priority to
ask questions and give speeches was granted to the private prosecutor, who was the
firsttofile anindictment. In its judgment, the court noted that the proceedings were

26 Markiewicz, 2018r, p. 98.
27 Banasiak, 2010, p. 223.
28 Olszewski, 2014, p. 51.
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pending on a counter-indictment. A counter-indictment is inadmissible if the state
attorney has previously initiated or joined the proceedings.

6. Auxiliary prosecution

The third option is auxiliary prosecution. There is an auxiliary prosecutor in the
Polish criminal proceedings. This aggrieved party can act alongside or in lieu of the
state attorney in criminal proceedings conducted for public indictment offences.

Hence, two types of auxiliary prosecutors can be distinguished. The first type is
the one that acts alongside the public prosecutor in criminal proceedings. Thus, it is
a situation in which there are simultaneously two prosecutors in one proceeding,
that is, a public prosecutor (state attorney) representing the state and an auxiliary
prosecutor, that is, a victim (harmed party), who acts in parallel alongside this pros-
ecutor. In this case it is a collateral auxiliary prosecutor, and in order to become a
collateral auxiliary prosecutor, the aggrieved party must make a statement to the
court before which the case will be pending that he or she will act in this capacity.
This is a very simple statement in terms of its structure, which must be made within
the period from the filing of the indictment with the court until the same is read out
in the main trial. If made late, the statement is ineffective and the time limit cannot
bereinstated.?

The second is the subsidiary auxiliary prosecutor, also known as an autonomous
prosecutor. This is a very interesting institution because, in this case, the aggrieved
party acts independently, completely replacing the public prosecutor in a situation
where the latter refuses to initiate proceedings or discontinue proceedings without
referring the case to court.>°

However, this is possible after the completion of a complicated procedure. In
order to become an auxiliary subsidiary prosecutor, the following prerequisites
must be met: first; the state attorney must at the outset refuse to initiate pre-trial
proceedings or discontinue previously initiated proceedings by issuing an appropri-
ate decision, second; this decision must be challenged by the aggrieved party with an
appropriate complaint to the court, third; the court must allow this complaint and, as
a result, cancel the challenged decision of the state attorney, providing the reasons
for such cancellation, possibly also the circumstances that need to be clarified or
the actions that need to be carried out, fourth; the state attorney conducting the
proceedings again must continue to find no grounds for initiating the proceedings or
again discontinue the previously initiated proceedings, which he also does by means

29 Papke-0Olszauskas, 2000, p. 42.
30 Zagrodnik, 2005, p. 280.
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of an appropriate decision, fifth; then the victim should challenge this decision by a
complaint to the state attorney superior to that who issued the order, and sixth; the
superior state attorney must affirm the latter decision.

Therefore, this procedure is rather difficult and lengthy. Only after this proce-
dure has been exhausted can the aggrieved party, within one month of being served
a notification of the state attorney’s recent decision, file a subsidiary indictment,
thereby becoming a subsidiary (autonomous) auxiliary prosecutor.3! However, there
is another important constraint: this subsidiary indictment must be drafted, signed,
and brought to court by a professional attorney (i.e. an advocate or attorney-at-law).
Thisis the ‘obligatory representation by a professional attorney’, which exists in Polish
criminal proceedings. It consists of the fact that certain actions required by a party
for criminal proceedings must necessarily be conducted by a professional attorney,
who in the Polish legal system can be either an advocate or an attorney-at-law. The
essence of obligatory representation by a professional attorney is to guarantee the
best possible care from a professional tasked with drafting a pleading that requires
expertise that, naturally, a party to criminal proceedings is lacking. It should be
pointed out, however, that the obligatory representation by a professional attorney
isnottherule, since in Polish criminal proceedings it only extends to certain actions
- such as, among others, a subsidiary indictment discussed above.

7. Statistical data

Persons tried in district courts in Poland (excluding criminal fiscal cases).

2017 2018 2019 2020 2021
Persons tried in Poland 291,881 307,616 | 316,907 |275,926 | 315,973
Including on the basis of a private 7210 6,899 6,877 5,284 7320

indictment (private prosecutor)

Including on the basis of
a subsidiary indictment 1,489 1,282 1,359 1,031 851
(subsidiary prosecutor)

Including on the basis of apublic | y3 105 |599435 [308671 | 269,611 |307,802
indictment (public prosecutor)

Compiled based on reports from the Polish Ministry of Justice3? on persons tried in the first
instance as per the subject matter’s jurisdiction.

31 Catkiewicz, 2015, p. 35.
32 Report of the Polish Ministry of Justice, n. Sér.
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8. Conclusions

The functioning of the three options of prosecution in Polish criminal proceedings
depends, as can be seen, on the type of offence committed. Whether a crime is public
or private depends on the choice of appropriate prosecution.

Insofar as there is no controversy over the functioning of public or private pros-
ecution, here the very line of division and distinction between offences prosecuted
under public indictment and those prosecuted under private indictment is clearly
drawn.Onthe other hand, an interesting institution is subsidiary prosecution, espe-
cially auxiliary subsidiary prosecution.

It would be interesting to see what kind of interest or motivation for the action
was presented by the auxiliary subsidiary prosecutor.3® The public prosecutor, as an
advocate of the public interest, represents the state, and as such, his role is to pros-
ecute and charge. A private prosecutor is the victim of an offence prosecuted under a
privateindictment. He represented both an interest and motivation closely related to
hiswell-being, which was violated by the offence prosecuted on a private indictment.
Conversely, a collateral auxiliary prosecutoris similar to a private prosecutorin that,
by joining the proceedings and acting alongside the public prosecutor, represents
his interest and point of view on the proceedings pending public indictment, while
assisting the public prosecutor.

However, it is not clear what the motivation of the subsidiary auxiliary prosecutor
is, forheisthe sole and main prosecutor in the case, as he is, afterall, substituting for
the public prosecutor in a case brought on by public indictment, in which the public
prosecutor always has a monopoly on prosecution. However, in this type of pros-
ecution, he represents his own interests and is motivated by personal motives. The
subsidiary auxiliary prosecutor, despite the fact that he himself brings a subsidiary
indictment in cases prosecuted on public indictment, is certainly not a prosecutor
primarily pursuing the publicinterest. Therefore, an auxiliary subsidiary prosecutor
joins the proceedings only when the public prosecutor is passive in that he, by refus-
ing toinitiate pre-trial proceedings or discontinuing these proceedings, prevents the
aggrieved party from giving effect to one of the most important values of criminal
proceedings: justice.3* Thus, the filing of a subsidiary indictment by a subsidiary
auxiliary prosecutor is an example of the pursuit of justice in criminal proceedings
in a situation in which the state authority, acting through the public prosecutor, that
is, the state attorney's office, is passive.

33 S.M. Przyjemski 2005, No. 3, p. 5; Dziergawka, 2019, p. 152; Zagrodnik, 2017, p. 5.
34 Wielec, 2017, p. 201.
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Introduction and Evaluation of Slovenian
Space Activity, Policy, and Legislation
Considering International Space Law

ABSTRACT: The examination of the development of space activities on a global scale,
identifies several trends. One of them is the transition from dualism to multilateralism
- from the Cold War, when only the two world superpowers of the time were active in
space, to a situation where several countries are joining the now already large circle of
spacefaring nations. Recently, Slovenia has followed the trend, and has in the last three
years successfully launched three satellites, drawn out its space policy, and adopted its
first space legislation. As it was one of the first countries in the region to do so, it can
serveas alearning tool for other states wishing to embark on the same journey, enabling
them to take a critical perspective and optimise their efforts. This study briefly presents
Slovenian space activity, policy, and legislation. This study focuses on the legislative
part, which presents and examines the compliance with international law. Based on this,
certain improvements can be made and other states can decide how to draw their own
national legislation governing space activities.

KEYWORDS: space law, national legislation, liability, state responsibility, registration,
space objects.

1. Introduction

Only recently, Slovenia has joined the group of space active states, as it launched
its first two satellites - Nemo HD and TRISAT - in 2020. Several developments of
Slovenian engagement in space activities have occurred afterwards, including the
strengthening of its relation with the European Space Agency (ESA) and the adoption
ofits first national legislation on the subject,in 2022 - the Space Activities Act adopted
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in March and a subsequent Decree on the Implementation of the Space Activities Act
adopted half a year later.

This study aims to present an overview of all three aspects of Slovenian inclu-
sion in the group of space active states, its space activity (Section 2), its space policy
(Section 3) and its space legislation (Section 4). The study focuses on the legislative
part, as here the national space legislation is both presented and explained, and to a
certain extent evaluated considering international space law.

2. Slovenian space activity

Currently, the Slovenian space market is rapidly expanding. Its chief characteristicis
diversification - a simultaneous engagement of different stakeholders - governmen-
tal bodies, public agencies and private actors. Oftentimes, the endeavours in space
sector are conducted in cooperation between these stakeholders, covering various
activities extending from collecting and processing satellite data to building and
eventually procuring the launch of satellites into outer space. However, as the term
‘space activity’ in Slovenian legislation concerns merely activities related to space
objects (see subsection 4.3.2.), this section predominantly focuses only on the three
Slovenian satellites that have been launched into outer space, and not on other activi-
ties related to the use of outer space, such as satellite data processing.

The first two satellites named Nemo HD and TRISAT were launched in September
2020, onthe Arianespace rocket Vega. At that time, Slovenia had not adopted national
law governing space activities.

Nemo HD is the first Slovenian microsatellite. Its purpose is the observation
of Earth, which is performed through a combination of interactive real-time video
streaming and multispectral imaging. The satellite is operated by the Slovenian
Centre of Excellence for Space Sciences and Technologies (SPACE-SI) and was devel-
oped in collaboration with the Space Flight Laboratory from University of Toronto
Institute for Aerospace Studies.

TRISAT is a nanosatellite developed by the University of Maribor and partners
aimed at remote sensing and Earth observation. The third Slovenian satellite,
TRISAT-R, was launched two years later, in July 2022, by when Slovenia had already
adopted its national space legislation.

TRISAT-R is again developed by the University of Maribor in cooperation with
partners. Its goal is to provide valued ionizing radiation measurements from a
Medium Earth orbit at an altitude of approximately 6000 km. Obtained data are
planned to ensure information to characterise the space environment. Additional
experiments on-board the TRISAT-R are aimed at demonstrating certain mitigation
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techniques for protection of high-performance and high-density electronic compo-
nents targeting the upcoming era of Artificial Intelligence in space exploration.

3. Slovenian space policy

Currently, Slovenia has not adopted an official space policy programme, however,
in the beginning of 2023, it has made an important progress in that direction. In
April 2023, the Ministry of the Economy, Tourism and Sport presented to the public
a draft document titled Slovenian Space Strategy 2023-2030 and opened the floor
for a public debate until 10 May 2023.! The draft Space Strategy outlines the future
goals of Slovenian engagement in the space sector and sets out guiding principles,
such as environmental sustainability, digital transformation, protection of space
environment, economical sustainability and stimulation for the economic growth
and investments, and international cooperation.? The feedback received during the
phase of public debate of the Space Strategy may significantly change its content;
thus, the precise scope of the document, and the chief principles included in it,
remain uncertain.

Asan official document outlining Slovenian space policy has not yetbeen finalised
and adopted, therefore, space policy in a broader, general sense is presented here.

Slovenia does not have its own space agency, thus the decisions regarding its
space policy are made by the governmental bodies, most often the Ministry of the
Economy, Tourism, and Sport. Under its auspices operates a Slovenian Space Office
(Slovenska vesoljska pisarna) which coordinates issues related to space technology
with regard to Slovenia’s membership of the European Union and the European Space
Agency (ESA) and with other stakeholders in the national arena.

Slovenia concluded an Association Agreement in 2016 and became an associate
member of the European Space Agency, which enables Slovenian companies and
other institutions with the opportunity to participate in ESA’s projects and space
activities in the field of general support technology programmes, Earth observation,
human and robotic exploration, and the scientific programme Prodex.>

Owing to the relatively small size of its market and economy, Slovenia for now,
cannot afford to develop its space activity on a massive level. However, its space
policyis strategically oriented towards niches in the space sector, such as developing
nano- and picosatellites weighing from five to one hundred kilograms or advanced
applications using breakthrough technologies such as artificial intelligence.

1 See Predlog Slovenske vesoljske strategije 2030, 2023.

2 Draft Slovenian Space Strategy, 2023, p. 8.

3 Formore on Slovenian cooperation with ESA see: Cooperation with the European Space Agency,
2022.

43



Iva RAMUS CVETKOVIC

One of the future goals of Slovenia in the field of space policy is to become a full
member of the European Space Agency. In addition to strengthening the coopera-
tion with ESA, Slovenia’s ambition is to involve new companies in space activities and
attract foreign investments in space sector.* This goal is clearly defined in the Draft
Space Strategy.

4. Slovenian space legislation

This section presents the provisions of the newly adopted Space Activities Act (and,
where appropriate, also the provisions of the Decree on the Implementation of the
Space Activities Act) and evaluates them considering the applicable international
law. The evaluation is conducted in two parts. First, identifying which international
obligation binding upon the Republic of Slovenia a particular provision concretises
or addresses. Second, examining where practicable and appropriate, whether this
provision is compliant with the identified obligation and other potentially relevant
obligations, by searching for any differences or inconsistencies and possible justifica-
tions for them.

Slovenia is a party to the four primary international space law treaties, Outer
Space Treaty (hereinafter, OST),’ Rescue Agreement (hereinafter, ARRA),S Liability
Convention (hereinafter, LIAB),” and Registration Convention (hereinafter, REG);?
therefore, the 2022 Space Activities Act is presented and evaluated primarily
considering these treaties.’ Slovenia is also a party to several other international
treaties concerning activities in outer space, however, as this study focuses on a

4 Catalogue of Slovenian Space Industry and Research Institutions, 2022.

5 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies, 27 January 1967, 610 UNTS 205 (entered into force
on 10 October 1967).

6 Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects
Launched into Outer Space, 19 December 1967, 672 UNTS 119 (entered into force on 3 December
1968).

7 Convention on International Liability for Damage Caused by Space Objects, 29 March 1972, 961
UNTS 187 (entered into force on 1 September 1972).

8 Convention on Registration of Objects Launched into Outer Space, 12 November 1974,1023 UNTS 15
(entered into force on 15 September 1976).

9 However, Slovenia is not a party to the Agreement governing the Activities of States on the Moon
and Other Celestial Bodies, 5 December 1979,1363 UNTS 3 (entered into force on 11July 1984).

10 These are, for example: Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space
and Under Water, 5 August 1963, 480 UNTS 43 (entered into force on 10 October 1963); Conven-
tion Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite, 21 May
1974, 1144 UNTS 3 (entered into force on 25 August 1979); Constitution and Convention of the
International Telecommunication Union, 22 December 1992, 1825/1826 UNTS (entered into force
on1July1994).
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general overview of Slovenian legislation and a basic evaluation of its compliance
with international law, these international treaties and other applicable! sources of
international law such as customary international law, relevant general legal prin-
ciples applicable in outer space, and relevant jurisprudence and soft law mechanisms
are referred to only when absolutely necessary.

4.1. Subject of the Act
Article 1of the Space Activities Act reads as follows:

This Act lays down the conditions and procedure for issuing licences to
conduct space activities and governs the registration of launched space
objects, the obligations of the operator, liability for any damage caused by
space objects and the supervision of the implementation of this Act.

Five different aims of the Space Activities Act can be deduced from the above text.
First, the Act aims at laying down the conditions and procedure for issuing licences
to conduct space activities. This is a concretisation of an international obligation set
out in Article VI of the OST, which stipulates that State Parties to the Treaty shall
bear international responsibility for national activities in outer space, irrespective
of whether such activities are conducted by governmental or non-governmental
entities, and that the activities of non-governmental entities require authorisation
and continuing supervision by the appropriate State Party to the Treaty. Although
there exist two distinct views on the legal nature of Article VI of the OST, one claim-
ing that it concerns secondary rules on state responsibility as it represents a stricter
rule of attributability to those enshrined in the 2001 Articles on State Responsibility,*2
and another claiming that it is a primary rule establishing a clear obligation of State
Partiesto the Treaty, the aim of laying down the conditions and procedure forissuing
licences is compatible with both interpretations, and therefore, in accordance with
Article VI of the OST.3

11 According to the Article III of the OST, the activities in the exploration and use of outer space,
including the moon and other celestial bodies, must be conducted in accordance with interna-
tional law, including the Charter of the United Nations. Thus, the corpus of international law
applies to all human activities in outer space by means of Article III of the OST. However, it
remains disputed to what extent. For more on this see Ribbelink, 2009, p. 67.

12 ILC, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts, with com-
mentaries’ (November 2001) Supplement No. 10 UN Doc A/56/10.

13 For example, the author supporting the first view is Hobe, as presented in Hobe and Pellander,
2012, pp.7-8.The author supporting the second view is Marchisio, in Marchisio, 2018, p. 201. For
more on the distinction between these two views, see Ramus Cvetkovi¢, 2021, pp. 19-20.
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Second, the Space Activities Act governs the registration of launched objects.
This incorporates the obligation set out by Article II of the REG, that ‘when a space
object is launched into earth orbit or beyond, the launching State must register that
space object by means of an entry in an appropriate register which it shall maintain’.
This register is also established with the Space Activities Act (See Article 14 below),
although the establishment of the register is not listed in Article 1. Considering that
the two satellites had been launched in 2020, the establishment of a register two
years later may be considered too late. Although the REG does not contain a specific
time frame in which the registration would be required, the phrase ‘when a space
object is launched into earth orbit or beyond’ can be interpreted as, the registration
is supposed to be conducted at the time of the launching of the space object at the
latest. However, the interpretation of Article II in accordance with state practice is
that the exact timing of recording of a space object in the national register is left to
the discretion of each State. States often establish registers several years after they
have launched their first space objects into outer space, and the time gap between
these two events can, in the most extreme cases, reach decades.®® Thus, considering
such state practice, Slovenia is not an exception.

Third, Article 1 of the Space Activities Act sets an aim of defining obligations of
the operator of space activity. This isrelevant considering the aforementioned Article
VI, as according to this provision, Slovenia is responsible for all national activities in
outer space. Thus, itisimportant that it regulates the obligations of operators of space
activities, to minimise the potential breaches of international law that would trigger
state responsibility.

Fourth, the aim of the Act is to regulate liability caused by space objects. Under
international law, in particular, under Article VII of the OST and under the LIAB,
the launching State is responsible for damage caused by space objects, even when
the objects were operated by a private operator. Therefore, the Space Activities Act
regulates the liability of the operator to Slovenia for the cases when Slovenia will be
primarily liable to pay compensation under international law.

Finally, the aim of the Act is to establish supervision of the implementation of its
own provisions, which ensures its practical effectiveness.

4.2. Scope of application

Article 2 of the Act sets out the scope of the application of this law:

14 Jakhu, Jasani and McDowell, 2018, p. 408.
15 Jakhu, Jasani and McDowell, 2018, p. 408.
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(1) This Act shall apply to space activities taking place in the territory of
the Republic of Slovenia and to space objects entered in the Republic of
Slovenia’s register of objects launched into outer space (hereinafter: the
register).

(2) This Act shall also apply to space activities taking place outside the
territory of the Republic of Slovenia on a vessel or aircraft registered in the
Republic of Slovenia and concerning space activities carried out by citizens
of the Republic of Slovenia and legal persons established in the Republic of
Slovenia.

The Space Activities Act applies to four different categories of space activities: those
occurring in the territory of Slovenia; those occurring outside its territory, but on a
vessel or aircraft registered in Slovenia; those conducted by the citizens of Slovenia
or legal persons established in Slovenia; and space objects registered in Slovenia's
national register. Its scope of application is defined broadly, covering all activities with
either territorial or personal link as well as all space objects in Slovenian register.

4.3. Meaning of terms

Article 3 of the Act provides several definitions of the terms that are used throughout
the entire document. The most relevant terms that can directly impact the interna-
tional obligations of Slovenia are discussed below.

4.3.1. Space object

[Space object] shall mean an object launched into outer space or an object
intended to be launched into outer space, including the individual parts
of this object that are either combined with or separated from the other
components, or its launch vehicle and parts thereof.

This definition of the term ‘space object’ is in part consistent with the definition
of this term found in international space treaties, such as the identical Articles
1(d) of the LIAB and of the REG, which states ‘[t]he term “space object” includes
component parts of a space object as well as its launch vehicle and parts thereof".
However, the Slovenian definition contains another part, that a space object must
belaunched or atleast intended to be launched into outer space. This addition does
not create significant difference, as even the objects that are usually registered by
states as space objects are launched or intended to be launched into outer space.
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None of the definitions, neither the Slovenian national definition, nor the one from
the LIAB and the REG contains any substantive criteria, for example, regarding
the appearance or design of a space object or the type of material to be used or its
complexity.’®

4.3.2. Space activity

[Space activity] shall mean the launch of a space object into outer space, the operation
and operational control of the space object in outer space, and the controlled termination
of the space object’s operation in outer space and/or its return to Earth, including the
procedures for limiting the generation of space debris.

The term ‘space activity’ can also be found in the international space treaties,
in the REG (see, for example, Article VII), and to some extent also in the OST which
speaks about ‘activities in outer space’ (see Articles V, VI, VIII...), however, it is not
furtherdefined there. Therefore, the termis opentointerpretationin accordance with
Articles 31 and 32 of the Vienna Convention on the Law of Treaties.”” The Slovenian
definition of space activity is strongly related to the term space object, as it covers
merely the following activities: launch of a space object, the operation and operational
control of the space object in outer space, the termination of its operation and/or its
return to Earth, as well as the procedures for limiting the generation of space debris.
However, it does not explicitly cover activities that are not directly linked to the
operation and operational control of the space object, for example, spacewalk of the
astronauts. This limitation related only to space objects is clear considering Article
VIIof the OST, which regulated liability for damages caused by space object, however,
is too narrow considering Article VI of the OST, which establishes responsibility of
State Parties for all national activities in outer space, without any limitation related
to space objects.

Thus, the narrow definition may prove to be insufficient in the future, and in that
case new laws will need to be adopted to follow the advancements of space technol-
ogy and successfully address the legal challenges they will bring (e.g. the question of
space resources).

16 For more on the dilemma of the meaning of the term ‘space object’ see Sancin, Griinfeld and
Ramus Cvetkovi¢, 2021, pp. 58-60.

17 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331 (entered into force on 27
January 1980).
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4.3.3. Space debris

[Space debris] shall mean space objects that remain in outer space after the
termination of the space activity or as a result of space activity or objects
that return to Earth in an uncontrolled way.

The term ‘space debris’ is not mentioned or defined in any of the international space
treaties. However, there exist several technical definitions. Among those, the most
known is the definition from the Space Debris Mitigation Guidelines (SDMG): ‘space
debris’ are allman-made objects, including fragments and elements thereof, in Earth
orbit or re-entering the atmosphere, that are non-functional.’® The problem of the
functionality criterium is that it can be interpreted broadly,” and therefore, enable
States to claim that pieces were functional in a way (for example: their function was
to serve as an important piece for statistical purposes), and therefore avoid the clas-
sification of such piece as space debris. From this viewpoint Slovenian definition is
less problematic to interpret.

4.4. License and the conditions forits issuing

Paragraph1of Article 4 of the Act states that, ‘Space activities shall be conducted on the
basis of a licence issued by the ministry responsible for technology following an appli-
cation by the operator’. An operator wishing to conduct a space activity in Slovenia,
meaning most of the time the launch of a space object, must apply for alicense to the
appropriate ministry responsible for technology. Article 5 of the Act further states
the conditions for issuing such a license:

The licence shall be issued if the following conditions are met:

a)the operatoris professionally qualified and has the technical knowledge
of space and similar technologies and the financial capacities to conduct
space activities;

b) space activities are conducted in accordance with the international
standards and guidelines of internationally recognised standardisation
organisations on the safety and technology of space activities;

¢) space activities do not pose a threat to national defence, public order,
the safety of people or their property, national intelligence and security

18 see Inter-Agency Space Debris Coordination Committee (IADC), Space Debris Mitigation Guide-
lines 2001, Revised 2007; approved by United Nations General Assembly (UNGA) Resolution
62/217.

19 See Sancin, Griinfeld and Ramus Cvetkovic, 2021, p. 72.
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operations, and protection against natural or other disasters and do not
negatively affect public health, the environment or aviation;

¢) space activities are not in contravention of treaties or rules of interna-
tional law that are binding on the Republic of Slovenia;

d) space activities envisage the use of available frequencies in accordance
with the applicable legislation governing radio spectrum management,
except in the case of launch vehicles;

e) space activities envisage measures for limiting the generation of space
debris in accordance with the applicable UN Space Debris Mitigation
Guidelines and for limiting adverse environmental effects on Earth or in
outer space or adverse changes in the atmosphere.

(2) In the application the operator shall demonstrate the meeting of condi-
tions referred to in points a), b), d) and e) of the preceding paragraph and
provide a risk assessment of space activity threats referred to in point
c) of the preceding paragraph drawn up on the basis of the latest expert
opinions generally accepted by the scientific community.

(3) The Government of the Republic of Slovenia shall determine, by way
of a decree, the education, technical, financial, safety and environmental
criteria to establish the meeting of criteria referred to in paragraph one of
this Article, the supporting documents to be enclosed with the application,
and the manner of issuing the licence.

As mentioned, Slovenia has already issued a Decree on the Implementation of the
Space Activities Act, as demanded by Paragraph 3, therefore, the additional criteria
from the Decree to those demanded by Article 5 of the Actis included in the following
analysis.

It canbe observed from the text of the first paragraph, that the Act places signifi-
cant importance on respecting international standards. Point b) demands compli-
ance with technical international standards, whereas Point ¢) demands compliance
with international law (to the extent that is applicable to the Republic of Slovenia).
Point €) demands compliance with SDMG and thus implements SDMG into Slovenian
legal order. These provisions are without doubt important as the license should not be
granted if operator fails to comply with international technical and legal standards,
however, the problem may arise in the process of their concretisation. During that
phase sufficient understanding and knowledge is extremely important on both sides,
that is, the operator applying for a license and those deciding upon such application.

In this regard, the Decree (See Paragraphs 2, 4 and 6 of Article 3 of the Decree)
further defines how such compliance shall be evaluated. For example, the compliance
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with international technical standards is fulfilled if the operator submits evidence
of compliance with international standards and guidelines of internationally recog-
nised standardisation organisations on safety and technology in the field of space
activities or certificates of these organisations for all parts used and for the entire
space object as well (Point 1 of Paragraph 2), the entire space object was developed and
made within the framework of projects at the European Space Agency, which were
approved by the Slovenian delegation at this agency (Point 2 of Paragraph 2), or the
opinion of the European Space Agency is provided that space activities are conducted
in accordance with international standards and guidelines (Point 3 of Paragraph 2).

In addition to compliance with international standards, Article 5 provides for
additional conditions for issuing a license.

Point a) of Paragraph 1 sets out the condition related to the operator, who must
be professionally qualified and possess both the technical knowledge of space and
similar technologies as well as the financial capacities to conduct space activities.
Paragraph 4 of Article 3 of the Decree establishes further concretisation of these
requirements. For example, an operator is professionally qualified as a natural
person when having at least level VII?° of education in natural science or technical
fields; and as a legal entity when employing at least three persons with at least level
VII of education in natural science or technical fields.

Furthermore, Point c) of Paragraph 1 states conditions for issuing a license with
respect to the safety aspects, that is, space activities do not pose a threat to national
defence, public order, the safety of people or their property, national intelligence and
security operations, as well as protection against natural or other disasters. More-
over, they must not negatively affect public health, the environment or aviation. The
Decree further concretises these threats (See Paragraph 3 of Article 3), stating, for
example, that these threats are posed when the purpose of the space activity is the
implementation of communication and navigation or the collection and exchange of
data important for the defence or to the intelligence-security activity of the country
and the resolution of the collected data will be higher than 30 cm/ pixel; or when there
is arisk of an accident owing to the fall of a space object or its part to the surface of
the Earth, or the airspace of the Republic of Slovenia which is greater than 1:10.000;
or when space activity uses frequencies that would constitute harmful interference
to air traffic in the airspace of the Republic of Slovenia. However, it is not clear from
the Decree, whether the list of these examples is an open or a closed one. Consider-
ing that space technology is currently being significantly transformed, as artificial
intelligence is connected to or incorporated into increasingly more space objects,?

20 This means universitylevel or specialisationin higher professional programmes. See Slovenian
Qualifications Framework Act (Zakon o slovenskem ogrodju kvalifikacij), Official Gazette of the
Republic of Slovenia, No. 104/15 and 100/22.

21 Seeforexample, Chienand Morris, 2014, p.4; Garanhel, 2022; Bandivadekar and Berquand, 2021.
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and considering the consequent concerns raised regarding the resilience of space
objects to cyber- or terrorist attacks,?? it would be wise to include the assessment of
such threats as well.

Paragraph 2 additionally requires the operator to provide a risk assessment of the
threats described in Point c) of Paragraph 1(See subsection 4.4. above). This provision
isrelevant from the scope of international space law, that is, Article VI of the OST, and
from the point of customary international law obligation to conduct a comprehensive
environmental impact assessment (see subsection 4.6. below).

4.5. Insurance and liability
Article 6 of the Act in its Paragraph 1 provides:

Before the launch of a space object into outer space, the operator shall take
out insurance to cover any damage caused by the space activity to persons
or property in the minimum amount of EUR 60,000,000 per loss event for
the duration of space activities.

According to Article VII of the OST and the provisions of LIAB, launching States are
liable to pay compensation for damages caused by the space objects. Some States
decide for self-insuring of the space missions, whereas others demand operators to
purchase the insurance.?* According to the Article 6 of the Act, Slovenia fallsinto the
second group.

Regarding the amount demanded for insurance, 60 million EUR, the compara-
tive analysis®*indicates that it is comparable to insurance fees in foreign legislations,
as the same amount is, for example, requested in Austria and France. However, the
United Kingdom, changed its legislation and removed the upper insurance amount
astoallowmore limits on the liability of the operator, with which more flexibility and
international competitiveness are aimed to be achieved.?

Article 6 of the Act also provides two exceptions (Paragraphs 3 and 4) to the insur-
ance rule:

(3) The operator shall not be obliged to take out insurance if it follows from
the application for the issuing of the licence that:

22 Martin and Freeland, 2020, pp. 3,7; Zekos, 2022, p. 368; Puttré, 2022; Hobe, 2019, p. 101; Miller,
2019, p. 39; Stuart, 2015.

23 Johnson, 2020, p. 26.

24 See Bhat, 2020, pp.40-41.

25 See Commercial spaceflight: launch liabilities and insurance, 2021.
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a) the space object does not have its own means of propulsion, has a mass
of less than 150 kg, is not part of a constellation, is to be launched into an
unoccupied low Earth orbit slot and is constructed from materials that
ensure that the object will burn up when it re-enters the atmosphere or

b) the space object does not have its own means of propulsion, has a mass
of less than 150 kg, is to be launched into orbits above the low Earth orbit,
and will remain in orbits that do not encroach upon the geostationary orbit
or orbits with an altitude between 19,882 and 20,482 km.

(4) If it follows from the application for the issuing of the licence that:

a) the space object does not have its own means of propulsion, has a mass
of less than 150 kg, is part of a constellation of up to five satellites, is to be
launched into an unoccupied low Earth orbit slot and is constructed from
materials that ensure that the object will burn up when it re-enters the
atmosphere or

b) the space object has its own means of propulsion, has a mass of less than
150 kg, is not part of a constellation, is to be launched into an unoccupied
low Earth orbit slot and is constructed from materials that ensure that the
object will burn up when it re-enters the atmosphere or

c) the space object has its own means of propulsion, has a mass of less
than 150 kg, is to be launched into orbits above the low Earth orbit, and will
remain in orbits that do not encroach upon the geostationary orbit or orbits
with an altitude between 19,882 and 20,482 km,

the operator shall take out insurance to cover the damage caused by the
space activity for the time covering the launch of the space object and fora
period of one year following the launch of the space object.

However, Article 6 of the Act speaks about insurance for damage caused by space
activity, not a space object. This choice of words creates inconsistency with Article
VIIof the OST aswell as the provisions of LIAB. As explained above in the subsection
4.3.2,, Slovenian definition of space activity is indeed strongly related to space object,
and at first glance it may appear that the two terms almost overlap. However, this
inconsistency is relevant when determining causation. To invoke international liabil-
ity, it must be demonstrated that the damage was caused by space object. Proving
causation between damage and the physical object is different from proving causa-
tion between damage and a particular activity related to such a space object - that
being the launch, operation or the termination of its functioning. From a physical
object the causation is moved to the activity, usually conducted by human(s). This
could potentially become problematic. Causation is already difficult to establish, and
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several issues emerge at a factual level,? however, the situation could occur, where
a space object would cause damage for which Slovenia would be liable under Article
VII of the OST and the provisions of LIAB; however, the insurance of the operator
would not cover such damage, as the analysis of causation would indicate that it was
not caused by space activity. This could occur when a space activity as defined in the
Act would already cease to exist, however, the space object would remain in outer
space as space debris and cause damage afterwards. This inconsistency could be
resolved either by expanding the definition of the term ‘space activity’ accordingly,
or by unifying terms and using the term ‘space object’ in Article 6 of the Act as well.

An explanation of such inconsistency could be that the choice of the word ‘activ-
ity’ instead of ‘object’ was areference to Article VI of the OST, which refers to national
activities in outer space, therefore covering also the activities not related to space
objects (such as spacewalk of the astronauts). However, the remaining text of the Act
provides minimal support to such explanation, as the only time the Act foresees a
payment from the operator is in the case of liability.?

Liability is regulated by Article 16 of the Act:

(1) The operator shall be strictly liable for any damage caused by their space
object on the surface of the Earth or to a vessel or aircraft in flight.

(2) The operator shall be liable on the basis of fault for any damage caused
by the space object in space.

(3) If the Republic of Slovenia pays damages for the damage caused by the
space object, it shall have the right to seek reimbursement of the damages
paid from the operator.

(4) The right of the Republic of Slovenia to seek reimbursement of the
damages referred to in the preceding paragraph shall be limited by the total
suminsured as defined in paragraph one of Article 6 of this Act. This restric-
tion shall not apply if the operator causes damage intentionally or due to
gross negligence, if the damage is the consequence of non-compliance with
the conditions for the issuing of the licence referred to in Article 5 of this Act,
orif the operator’s conduct is in contravention of this Act.

Paragraphsland 2 of Article 16 of the Act follow the structure established by the LIAB,
that is, its Articles II and III. Paragraph 1 follows Article II of the LIAB, as it estab-
lishes strict absolute liability in cases where damage occurs on Earth or to a vessel

26 Kerrest and Smith, 2009, pp. 140-142.

27 Technically, the payment of the operator is also foreseen in case of misdemeanours (see
subsection 3.10. below), however, because it is difficult to claim in this particular case that the
purpose of the insurance would be the payment for the breach of the law, this option has not
been considered in this regard.
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or an aircraft in flight. Paragraph 2 follows Article III of the LIAB as it establishes
faultliability for damage occurring in outer space. However, it is noteworthy that the
formulation in the Act differs from that in the LIAB, as Paragraph 2 of Article 16 of
the Act covers all damage in outer space, whereas Article III of the LIAB only covers
damage ‘caused elsewhere than on the surface of the earth to a space object of one
launching State or to persons or property on board such a space object’. Considering
the recoverable damage, Slovenian Actis broader than the LIAB, to the benefit of the
Republic of Slovenia. Another issue on the expenses of the operator apart from the
broadness of Paragraph 2 is that Article 16 does not provide for any exoneration from
absolute liability, as provided in Article VI of the LIAB.

However, Paragraph 3 of Article 16 appears to be a safeguard to mitigate these
issues, asit states that reimbursement of the damage is only sought from the operator
in cases where Slovenia has to pay itself. It could be interpreted that in case when Slo-
veniais not liable for the damage under international law, it will not hold the operator
liable under Article 16.

4.6. Conducting assessment, obtaining opinions, and issuing a decision

This section describes relevant provisions of the Act which govern the process of
evaluating the license application, conducted by the ministry responsible for tech-
nology, followed by a minister responsible for technology issuing a decision on the
application.

Article 7 of the Act dictates: ‘Based on the operator’s application, the ministry shall
prepare an assessment of the potential impact of space activities on aviation in the
airspace of the Republic of Slovenia [...]"

Therefore, the ministry must prepare an impact assessment related to aviation
and airspace of Slovenia. This provision could be broader, to cover environmental
impacts as well. The International Court of Justice has expressly confirmed the
existence of the obligation of states to conduct environmental impact assessment in
the Pulp Mills judgement from 2010, where the court elaborated also on the content
of such assessment and concluded that as international law does not provide for the
exact scope and content of the assessment, these two categories have to be deter-
mined in the national legislation or in the authorisation process of the project — with
regard to the nature and magnitude of the proposed activity and its likely adverse
impact on the environment.?® Thus, the Act could confer upon the ministry also the
obligation to conduct an assessment of risks posed to the environment, not only to
the aviation and Slovenian airspace.

28 Pulp Mills on the River Uruguay (Argentina v. Uruguay), 2010, I.C.J. Rep.14, para. 205.
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It could be argued that there is no need for the ministry to conduct an environ-
mental impact assessment, as such obligation is already conferred upon an operator
in Paragraph 2 of Article 5 of the Act. However, it is essentially different whether a
ministry or an operator conducts such an assessment. The operator will be inher-
ently aiming towards the final goal of obtaining a license to conduct space activities,
whereas the ministry should, inter alia, be aiming towards ensuring that Slovenia
fully respects its international obligations. Therefore, the obligation of the opera-
tor cannot absolve a state organ from the obligation to assess environmental risks,
however, it may serve as an informative tool in doing so.

To some extent, this issue is resolved by Article 8 of the Act, which states:

(1) Onthe basis of the risk assessment referred to in paragraph two of Article
5 of this Act, the ministry shall, except in cases referred to in paragraphs
three and four of Article 6 of this Act, request the opinion on the meeting of
the conditions referred to in point c) of paragraph one of Article 5 from the
following competent authorities:

a) the ministry responsible for defence regarding the condition that the
space activity does not pose a threat to national defence or to protection
against natural and other disasters;

b)the ministry responsible for internal affairs regarding the condition that
the space activity does not pose a threat to public order or to the safety of
people and their property;

c) the Slovene Intelligence and Security Agency regarding the condition
that the space activity does not pose a threat to intelligence and security
operations outside the area of defence;

¢)the ministry responsible for health regarding the condition that the space
activity does not negatively affect public health;

d) the ministry responsible for the environment regarding the condition
that the space activity does not negatively affect the environment.

According to Article 8, the ministry responsible for technology must request several
opinions from competent bodies listed, including an opinion of ministry responsible
for the environment that the space activity does not negatively affect the environ-
ment. Such an opinion is based on risk assessment provided by the operator, as
prescribed by Paragraph 2 of Article 5 of the Act. This means that the opinion regard-
ing environmental impacts could, to some extent, be considered as the fulfilment
of an obligation to conduct an environmental impact assessment. However, there
is an exception to the issuing of such opinion, such as for the objects described in
the Paragraphs 3 and 4 of Article 6 of the Act - for example, objects that do not have
their own means of propulsion, have mass of less than 150 kg, and are not part of a
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constellation. The problem is that it cannot be excluded that even such objects can
cause environmental damage.

Article 10 of the Act further establishes a commission, appointed by the minister
responsible for technology, to examine the license application. The commission must
be independent from the interests of the operator. At the end of the examination
process, commission issues an opinion regarding the compliance with the require-
ments and sends it to the minister.

According to Article 11 of the Act, the final decision on the license application is
issued by the minister responsible for technology.

After already being issued, the license may be revoked in cases prescribed by
Article 12 of the Act.

4.7. Transferring the operation of a space object

Article 13 of the Act regulates the transferring of the operation of a space object to
another operator:

(1) The operation of the space object for which the licence referred to in
Article 4 of this Act was issued shall be transferred to another operator that
is a citizen of the Republic of Slovenia or a legal person established in the
Republic of Slovenia only with the ministry’s permission if the new opera-
tor meets the conditions referred to in points a) and c) of paragraph one of
Article 5 of this Act and if the operator to which the operation of the space
object is to be transferred has insurance pursuant to Article 6 of this Act.
(2) If the operation of the space object is transferred to an operator that is
a citizen of another state or a legal person established in another state, the
ministry shall grant permission provided that the Republic of Slovenia has
signed with that State an international agreement regarding the regulation
of liability for damage.

(3) The operation of the space object shall be transferred from the operator
that is a citizen of another state or a legal person established in another
state to another operator that is a citizen of the Republic of Slovenia or a
legal person established in the Republic of Slovenia only with the ministry’s
permission if the conditions referred to in Article 5 of this Act are met and if
the operator to which the operation of the space object is to be transferred
has insurance pursuant to Article 6 of this Act.

As it can be observed from the text, the Article distinguishes between transferring
of the operation to an operator who is a citizen of the Republic of Slovenia or a legal
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person established in the Republic of Slovenia and all other operators, citizens of
another state or legal persons established in another state. In both situations, the
permission of the ministry is required. In the second situation, additional require-
ment is prescribed that the Republic of Slovenia has signed with that State an inter-
national agreement regarding the regulation of liability for damage. This is important
with respect to the Article VII of the OST and the provisions of the LIAB. Such an
agreement aims to regulate the issue in international space law that when transfer-
ring jurisdiction and control over a space object, there is no automatic transfer of
liability.?

Although this Article mentions transferring the operation, not the ownership
over a space object, and therefore does not directly address the phenomena called on-
orbit transfers, it is relevant in that context as well, as transferring of the operation
of a space object is mostly conducted on the basis of transferring of the ownership.

4.8. Register
Article 14 of the Act establishes Slovenian national register of space objects:

(1) The ministry shall establish and maintain a register for the purpose of
collecting data on space objects launched into outer space, communicat-
ing this data to the United Nations Register of Objects Launched into Outer
Space and conducting supervision of space activities.

(2) The register shall be public and shall be kept as an electronic database
of data on launched space objects.

(3) The Republic of Slovenia shall be considered the state of registration if
the space object is entered in its register. [...]

With this Article, Slovenia established a national register and fulfilled its obligation
under Article II of the REG. As stated in Paragraph 3 of Article 14, Slovenia is thus
considered a state of registration of all space objects entered into its register. This is
relevant in relation to Article VIII of the OST, which claims that ‘A State Party to the
Treaty on whose registry an object launched into outer space is carried shall retain
jurisdiction and control over such object, and over any personnel thereof, while in
outer space or on a celestial body’. Jurisdiction in the sense of that rule means the
ability to legislate and enforce the laws and rules in relation to space objects or
persons onboard, whereas control means the exclusive right and the possibility

29 Seevon der Dunk, 2017, pp. 33-36; Dasgupta, 2016, pp. 5-6. See also Griinfeld, 2021.
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to supervise the activities of space object and personnel thereof.>° However, these
are limited by the obligation to conduct activities in outer space in accordance with
international law, as provided by Article III of the OST.

4.9. Obligations of the operator

A chapter of the Act is titled ‘Obligations of the operator’ regarding the obligations
after the issuing of the license. These obligations are regulated in Article 17 of
the Act:

(1) The operator shall notify the ministry in writing within eight days of any
event or fact that could affect the validity of the issued licence or of any
change with regard to the meeting of conditions under which the licence
was issued.

(2) The operator shall promptly notify the ministry in writing or orally of
any accident or emergency that poses a risk to the safety of people, the
environment, or the maintenance of public order and national security and
carry out appropriate measures to prevent or minimise the consequences
of such accident or emergency and notify the ministry of such measures
inwriting.

(3) The operator shall notify the ministry in writing within eight days of any
circumstances that prevent the operation or operative control of the space
object and of any change or termination of its space activity.

Article 17 mostly regulates the obligation to notify, and that such an obligation con-
cerns three distinct types of information that must be notified. Two of the categories,
described in Paragraphs 1and 3, must be notified within eight days of the occurrence
of the event that would either affect the validity of the license issued or the conditions
for issuing a license or could affect the operation or control over the space object or
change the termination of its activity. These two categories appear to concern less
dangerous situation. However, Paragraph 2 demands prompt notification about any
accident or emergency that would pose arisk to the safety of people, the environment,
or the maintenance of public order and national security. In the same paragraph,
Article 17 sets out another obligation of the operator, which is to conduct appropriate
measures to prevent or minimise the consequences of such accident or emergency
(and notify about the measures adopted).

30 Schmidt-Tedd and Mick, 2009, p.157.
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4.10. Offences and fines

Finally, Article 18 of the Act regulates the offences and prescribes the fines
accordingly:

(1) A legal person shall be fined from EUR 2,500 to EUR 250,000 and a
legal person deemed to be a medium-sized or large company under the act
governing companies shall be fined from EUR 5,000 to EUR 500,000 for
the following offences:

a) if they conduct space activities without a licence (paragraph one of
Article 4);

b) if their application intentionally contained false or incomplete informa-
tion that was the basis for the issuing of the licence referred to in Article 5
of this Act;

c) if they fail to submit proof of insurance for any damage caused by the
space activity pursuant to Article 6 of this Act before the launch of the space
object into outer space (paragraph two of Article 6);

¢) if they fail to implement measures set out in the decision to revoke the
licence (paragraph two of Article 12);

d) if they transfer the operation of the space object in contravention of
Article 13 of this Act;

e) if they fail to send the data for entry in the register within the time limit
referred to in paragraph five of Article 14 of this Act;

f) if they fail to notify the ministry within eight days of any changes or
amendments to the data referred to in paragraph six of Article 14 of this
Act (paragraph seven of Article 14);

g)if they fail to notify the ministry within eight days in writing of any event
or fact that could affect the validity of the issued licence or of any change
with regard to the meeting of conditions under which the licence was issued
(paragraph one of Article 15);

h) if they fail to promptly notify the ministry in writing or orally of any
accident oremergency that poses arisk to the safety of people, the environ-
ment, or the maintenance of public order and national security and fail to
carry out appropriate measures to prevent or minimise the consequences
of such accident or emergency (paragraph two of Article 15);

i) if they fail to notify the ministry within eight days in writing of any cir-
cumstances that prevent the operation or operative control of the space
object or of any change or termination of its space activity (paragraph three
of Article 15);
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j)if they fail to provide the ministry with access to their business premises
and facilities or fail to allow them to inspect their business documentation
or fail to provide the required information (paragraph two of Article 17).

(2) A fine of EUR 1,500 to EUR 150,000 shall be imposed on a sole trader or
self-employed person who commits an offence referred to in the preceding
paragraph.

(3) A fine of EUR 200 to 10,000 shall be imposed on the responsible person
of alegal person orthe responsible person of a sole trader or self-employed
person who commits an offence referred to in paragraph one of this
Article.

(4) A fine of EUR 100 to EUR 5,000 shall be imposed on an individual who
commits an offence referred to paragraph one of this Article.

The offences concern violations of the provisions of the Act. The fines are limited
by minimum and maximum amount, varying in regard to the subject receiving the
fine. The maximum amount is prescribed in accordance with Slovenian legislation
regulating misdemeanours, however, it can be considered as disproportionately low
when compared with the insurance required and the potential costs Slovenia will
bear in case of liability for damage caused by space objects.>

5. Conclusion and way forward

The recent years mark the beginning of the development of Slovenian space activity,
however, the ambitious space policy does not imply its entirety or end. The newly
adopted Space Activities Act further provides for its continuation.

The Act contains the primary provisions aimed at fulfilling Slovenian interna-
tional obligations under international space law, including the establishment of a
national register of space objects in accordance with Article II of the REG and the
regulation of authorisation licensing proceedings in accordance with Article VI of the
OST. In general, it offers a solid basis for continuation of Slovenian space activities.

However, Space Activities Act could be improved in a manner that would ensure
more consistency, as it can be observed from several subsections of Section 3 of this
paper. Moreover, as technology advances, new legal challenges approach. This has
already been demonstrated by the challenges brought forward by the use of artificial

31 Sancin, Griinfeld and Ramus Cvetkovi¢, 2021, p. 75.
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intelligence in space activities.?? As Slovenia plans to engage in developing artificial
intelligence for such purposes, legal regulation will have to be changed accordingly.
Either the provisions related to the effects of artificial intelligence on the liability,
data in the register of space objects, and other core matters will have to be amended,
or a new law governing the use of artificial intelligence will have to be adopted. In
that case the legislator will have to consider the existing Space Activities Act and
examine all potential effects of artificial intelligence on its provisions to ensure that
the legislation is effective and not contradictory.

Furthermore, as it became clear that sustainability of the use and exploration of
outer space is crucial to fulfil the primary principles of space law, set out in the OST,
and to ensure that future generations have access to outer space, national legisla-
tion must ensure sustainability. Slovenian space policy and legislation recognise the
importance of sustainability, as sustainable environment is, for example, mentioned
as one of the aims in the draft space strategy, and the Space Activities Act makes
reference to SDMG and certain mechanisms for environmental protection, such as
impact assessment. However, a greater highlight could be made in that regard. It is
expected that the future development of Slovenian space policy and legislation will
adopt more steps in that direction and provide some good practices and examples,
compliant with the international guidelines, such as United Nations Office for Outer
Space Affairs (UNOOSA) Guidelines for the Long-term Sustainability of Outer Space
Activities,* that will be able to translate to other states or on the international level.

32 See, for example, Abashidze, Ilyashevich, and Latypova, 2022; Bratu, 2021; Bratu, Lodder and
vander Linden, 2021.

33 Guidelines for the Long-term Sustainability of Outer Space Activities of the Committee on
the Peaceful Uses of Outer Space 2019, approved by United Nations General Assembly (UNGA)
Resolution 74/20.
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Current Development in the United States Case
Law on Abortion and its Possible Impacts on the
European Union and Continental Legal System

ABSTRACT: This article aims to acquaint readers with the role and decision-making
practice of the (Federal) Supreme Court of the United States of America in the matter of
artificial abortion and a woman'’s right to abortion in general. Special focus is placed on
jurisprudential development in 2022, as a landmark decision was issued in 2022, which
significantly interferes with the right to abortion throughout the United States. Abortion
and abortion policy is currently widely discussed across the United States. For several
decades, itwas clear beyond any doubt that abortion is, in essence, a fundamental human
right arising from the Constitution itself (Fourteenth Amendment) and that a woman can
- while respecting certain set rules — undergo abortion, particularly in the first trimester,

atvirtually any time, according to her will. However, what was regarded as a certain and
fundamental women’s right arising from the Constitution, has been overruled by the U.S.

Supreme Court in 2022 for the first time in 50 years. In addition to the description of the
current situation in the United States, this article briefly reflects on the possible effects
of the current state of jurisprudence in the United States on the continental legal system.

This article is created and reflects the legal status as of December 1, 2022.

KEYWORDS: Right to abortion, abortion policy, U.S. Supreme Court, the Constitution,

landmark decision, human right, trimester, European Court of Human Rights

1. Introduction

This article, which has also been presented in oral form at the international
scientific conference 1. ASCEA - Annual Scientific Conference of the Central Euro-
pean Academy’ held from 6 to 7t" October 2022, has got several goals. The article
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briefly focuses on the federal Supreme Court of the United States (U.S. Supreme
Court), its composition and the general procedural rules of proceeding. Further, it
deals with the current jurisprudential development in 2022, as alandmark decision
was issued, which significantly interferes with the right to abortion throughout the
United States of America (USA). Furthermore, the article includes possible impacts
on the European Union (EU) and continental legal system, arising from the latest
landmark case, by which the U.S. Supreme Court overruled its own legal opinions
held for almost 50 years. This article is created and reflects the legal status as of
December1,2022.

2.U.S. Supreme Court, its Composition and Significance

The U.S. Supreme Court is the supreme judicial authority, superior to all state and
federal courts. There are currently 9 judges in the U.S. Supreme Court. Each of
them is appointed directly by the President and confirmed by the Senate. Judges are
appointed forlife

Asthe courtitself states:

The Court is the highest tribunal in the Nation for all cases and controver-
sies arising under the Constitution or the laws of the United States. As the
final arbiter of the law, the Court is charged with ensuring the American
people the promise of equal justice under law and, thereby, also functions
as guardian and interpreter of the Constitution. The Supreme Court con-
sists of the Chief Justice of the United States and such number of Associate
Justices as may be fixed by Congress. The number of Associate Justices
is currently fixed at eight. Power to nominate the Justices is vested in the
President of the United States, and appointments are made with the advice
and consent of the Senate.?

Congress generally determines the jurisdiction of federal courts. However, in
some cases, as in the example of a dispute between two or more U.S. States - the
Constitution grants the Supreme Court its original jurisdiction, a power that
Congress cannot deprive. The courts only hear real cases and controversies - to
sue, a party must prove that he/she has been harmed. This implies that courts do
not issue advisory opinions on the constitutionality of laws or the lawfulness of

1 ArticleIII, section 2 of the Constitution of the United States of America.
2 U.S. Supreme Court website. About the Supreme Court [Online]. Available at: https://www.
supremecourt.gov/about/about.aspx (Accessed: 28 November 2022).
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proceedings if the decision has no practical effect. Cases brought before the courts
are transferred from the district court to the appellate court and may even reach the
U.S. Supreme Court, although the U.S. Supreme Court hears relatively few cases
eachyear. Federal courts have exclusive jurisdiction to interpret the law, determine
its constitutionality, and apply it to individual cases. Similar to Congress, courts
can force evidence and testimony by subpoena. Lower courts are limited by U.S.
Supreme Court decisions - once the U.S. Supreme Court interprets the law, lower
courts must apply the U.S. Supreme Court’s interpretation to the facts of a particu-
lar case.®

Although the Supreme Court can hear an appeal on any point of law, provided that
it hasjurisdiction, it does not usually conduct legal proceedings. Instead, it is for the
U.S. Supreme Court to interpret the meaning of the law, to decide whether the law is
relevant to a particular set of facts, or to decide how the law should be applied. Lower
authorities - lower courts and states included - are obliged to follow the precedent
set by the U.S: Supreme Court when deciding cases.*

When the U.S. Supreme Court rules on a constitutional issue, that judgement
is virtually final; its decision can only be changed by the rarely used constitutional
change procedure or by a new U.S. Supreme Court’s decision. Therefore, the only
authority which can change the U.S. Supreme Court’s previous binding legal opinion,
expressed in historical cases, is the U.S. Supreme Court itself. However, when the
court interprets the law, a new legislative measure can be taken in the meantime.®

In my perspective, thisis similarto role of the Supreme Court of the Czech Repub-
licin interpretation of law, decision making, and unification of court decisions at the
highestlevel. However, unlike American court system, in the Czech Republic there is
also the Constitutional Court of the Czech Republic, which assesses, for example, the
conformity of court decisions with the constitutional order, or conformity of general
laws with the constitutional order. Therefore, the U.S. Supreme Court is essentially
similar to the Supreme Court of the Czech Republic and the Constitutional Court of
the Czech Republic, united into one.

3 The White House internet pages. The Judicial Branch [Online]. Available at: https://www.
whitehouse.gov/about-the-white-house/our-government/the-judicial-branch/ (Accessed:
28 November 2022).

4 The White House internet pages. The Judicial Branch [Online]. Available at: https://www.
whitehouse.gov/about-the-white-house/our-government/the-judicial-branch/ (Accessed:
28 November 2022).

5 U.S. Supreme Court website. The Court and Constitutional Interpretation [Online]. Available at:
https://www.supremecourt.gov/about/constitutional.aspx (Accessed: 26 November 2022).
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3. Right of Access to the U.S. Supreme Court, Writ of Certiorari,
and a Brief Description of the Process

Parties who are not satisfied with the lower court’s decision can apply to the U.S.
Supreme Court to hear their case. The primary way to ask this court for areview is to
ask for a writ of certiorari® court order. This is a request for the Supreme Court to order
the lower court to send the case report for review. The U.S. Supreme Court has no
obligation to hear these cases and usually does so only if the case could be of national
importance, could harmonise conflicting decisions of federal district courts, and (or)
could have precedent value. The U.S. Supreme Court accepts only about 100-150 from
more than 7,000 cases it has to review each year. The court usually hears cases that
have been decided in either the relevant U.S. courts of appeal or the highest court in
the state (particularly if the state court has ruled on a constitutional issue). The U.S.
Supreme Court has its own set of rules. According to these rules, four of the nine
Justices (U.S. Supreme Court’s judges all called “Justices”) must vote to accept a case.
Five of the nine Justices must vote to grant a stay, for example, a stay of execution in
a death penalty case’’

If the Justices decide to accept the case (the writ of certiorari is granted), the case
is placed on the court file. According to the rules of the U.S. Supreme Court, the peti-
tioner has an opportunity to write a short text, within 50 pages, to present his legal
dispute concerning the issue decided by the court. Following the petitioner’s applica-
tion, the other party, known as the respondent, is provided a certain period of time
to file the defendant’s application. This short text should also not exceed 50 pages.®

The following oral arguments are open to the public. During the oral hearing, each
party has approximately 30 minutes to present their case, however, lawyers do not
have to use all the time. The petitioner argues first, and thereafter, the respondent.’

6 V.Knapp has already mentioned the system of common law, equity and the system of subjective
rights of access to the court, called writs, from historical perspective. As it appears, some legal
instruments, which continue to be used today, originate from the past times. Therefore, it is
interesting that particularly in British-Americanlaw system there are legal instruments known
(or used) for centuries of uninterrupted continuity. For more information, see: Knapp, V., 1995,
pp.96 - 97.

7 U.S. Courts website. Supreme Court Procedures [Online]. Available at: https://www.uscourts.gov/
about-federal-courts/educational-resources/about-educational-outreach/activity-resources/
supreme-1(Accessed: 26 November 2022).

8 U.S. Courts website. Supreme Court Procedures [Online]. Available at: https://www.uscourts.gov/
about-federal-courts/educational-resources/about-educational-outreach/activity-resources/
supreme-1(Accessed: 26 November 2022).

9 U.S. Courts website. Supreme Court Procedures [Online]. Available at: https://www.uscourts.gov/
about-federal-courts/educational-resources/about-educational-outreach/activity-resources/
supreme-1(Accessed: 26 November 2022).
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Whentheoralargumentsareclosed,theJusticesmustdecidethecase.Itisconducted
at a judicial conference, where Justices discuss the certain case. When each Justice
presents his/her opinion, the Chief Justice casts the first vote, and then each Justice
caststhe vote in descending order of seniority. If any Justice agrees with the outcome
of the case, but not with the reasoning of the majority, that Justice may write a favour-
able opinion. Each Justice can write a separate opinion, called dissent.*°

4.Roe v. Wade and Related Case Law on Abortion

Before discussing the Roe v. Wade case, it is necessary to mention two fundamental
amendments to the United States Constitution for a better understanding. These
are amendments that are directly related to the right to life and thus to the issue of
abortion and abortion policy.

The Ninth Amendment®? to the United States Constitution dates from 1791 and
concerns all rights which the American Constitution does not mention explicitly. In
essence, it states that people have the rights that the Constitution directly lists, as well
as those that are not enumerated in the list of rights of the Constitution and that it is
not exhaustive. Therefore, it also grants people rights that are not directly stated in
the U.S. Constitution or the Bill of Rights.?

The Fourteenth Amendment to the United States Constitution dates from 1868
and - among other things - in its first paragraph guarantees all people’s equality
before the law, regardless of race, gender, age or religion. However, from the per-
spective of the right tolife and abortion policy, the passage is particularly important,
stating that: ‘... nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of
the laws'’.

10 U.S. Courts website. Supreme Court Procedures [Online]. Available at: https://www.uscourts.gov/
about-federal-courts/educational-resources/about-educational-outreach/activity-resources/
supreme-1(Accessed: 26 November 2022).

11 Roe is a fictitious name used to protect the woman from the public. However, her identity was
eventually revealed.

12 The Ninth Amendment reads as follows: ‘The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained by the people’.

13 The White House website. The Constitution [Online]. Available at: https://www.whitehouse.gov/
about-the-white-house/our-government/the-constitution/ (Accessed: 26 November 2022).

14 Fourteenth Amendment to the Constitution, paragraph one reads as follows: ‘All persons born
ornaturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws’.
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It is precisely this passage that is important for understanding the case of Roe v.
Wade and subsequent decisions, set out below.

Now to the case of Roe v. Wade of 1973.15% This U.S. Supreme Court decision is
fundamental from the point of human rights. The U.S. Supreme Court ruled that all
women have a constitutional right to have an abortion under certain conditions. The
U.S. Supreme Court derived this right from the Ninth and Fourteenth Amendments,
aforementioned.

Recapitulation of the case:

A pregnant single woman (Roe) brought a class action challenging the con-
stitutionality of the Texas criminal abortion laws, which proscribe procur-
ing or attempting an abortion except on medical advice for the purpose of
saving the mother’s life. A licensed physician (Hallford), who had two state
abortion prosecutions pending against him, was permitted to intervene.
A childless married couple (the Does), the wife not being pregnant, sepa-
rately attacked the laws, basing alleged injury on the future possibilities
of contraceptive failure, pregnancy, unpreparedness for parenthood, and
impairment of the wife's health. A three-judge District Court, which consoli-
dated the actions, held that Roe and Hallford, and members of their classes,
had standing to sue and presented justiciable controversies. Ruling that
declaratory, though not injunctive, relief was warranted, the court declared
the abortion statutes void as vague and overbroadly infringing those plain-
tiffs’ Ninth and Fourteenth Amendment rights. The court ruled the Does’
complaint not justiciable. Appellants directly appealed to this Court on the
injunctive rulings, and appellee cross-appealed from the District Court’s
grant of declaratory relief to Roe and Hallford.”

Based on these facts, the U.S. Supreme Court has made many substantial partial deci-
sionsinRoev. Wade judgement, which justify in significant detail the text of its decision,
considering previous court cases, medical knowledge, ecclesiastical and historical
traditions, and opinions of several associations, for example, the Bar Association.

15 The full text in the original version from 1973 can be found on the website of The Library of
Congress of the United States. Syllabus Roe et al. v. Wade, District Attorney of Dallas County
[Online]. Available online at: https:/tile.loc.gov/storage-services/service/ll/usrep/usrep410/
usrep410113/usrep410113.pdf (Accessed: 26 November 2022).

16 ThetextofthenewcaselawcanalsobefoundonwebsiteoftheU.S.SupremeCourt.Roev.Wade,410U.S.
113(1973)[Online]. Available at: https://supreme justia.com/cases/federal/us/410/113/ (Accessed:
28 November 2022).

17 Basic facts, Roe v. Wade, 410 U.S. 113 (1973). Library of Congress of the United States [online].
Available online at: https://tile loc.gov/storage-services/service/ll/usrep/usrep410/usrep410113/
usrep410113.pdf (Accessed: 26 November 2022).
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Regarding the substantive assessment, the U.S. Supreme Court concluded in
this case that if the laws of the State of Texas exempt from criminalisation only the
medical procedure of the child’'s mother, then such laws deny the due process'® under
the 14th Amendment to the U.S. Constitution, which protects against state action the
right to privacy.

Asthe U.S. Supreme Court explained, although the state could not override that
right, it could have legitimate interests in protecting both the pregnant woman'’s
health and the potential of human life, each of which interests grows and reaches a
‘compelling’ point at various stages of the woman’s approach to term. Thus, the U.S.
Supreme Court divided the options for abortion into three basic options (according
to trimesters):

a) in the first trimester, it is entirely up to the woman to decide whether to keep

the child;

b) around the end of the first trimester, individual states can select whether to
regulate the abortion in a manner that is reasonably related to the mother’s
health;

c) in the viable phase of the fetus, the state may, in the pursuit of its interests,
regulate or even prohibit abortion, however, except where this is necessary
based on a medical assessment to preserve the mother’s life or health.

Regarding individual trimesters, the U.S. Supreme Court describes its opinion in
detail on page 163 et seq. According to the U.S. Supreme Court, the fundamental dif-
ference is particularly the viability of the fetus outside the mother’s body.

Simultaneously, the U.S. Supreme Court ruled that if the states’ law always pro-
hibits the abortion (or if the circumstances for abortion are extremely narrowed),
then such law is to be declared unconstitutional *®

It is noteworthy that this decision was revolutionary at the time - particularly in
the southern, traditionally Christian-oriented American states. More than 15 persons
or organisations have provided their amicus curiae,?° including Attorney Generals

18 Due process is the legal requirement that the state must respect all legal rights that are owed
to a personwithin the court proceeding. Due process balances the power of law of the land and
protects theindividual person fromit. At the most generallevel, it can be said that “due process”
means compliance with all procedural rules during the conduct of court proceedings.

19 Roev. Wade, 410 U.S.113(1973), p. 166. The full text in the original version from 1973 can be found
onthe website of The Library of Congress of the United States. Syllabus Roe et al. v. Wade, District
Attorney of Dallas County [Online]. Available online at: https://tile.loc.gov/storage services/
service/ll/usrep/usrep410/usrep410113/usrep410113.pdf (Accessed: 26 November 2022).

20 Means a person or group who is not a party to an action, but has a strong interest in the matter,
will petition the court for permission to submit abriefin the action with the intent of influencing
the court’s decision. Amicus curiae is a legal instrument used in an American or British legal
system.
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of several other states. Not all Justices of the U.S. Supreme Court were united in this
decision (dissenting opinions can be found at the end of the written decision).

TheRoev.Wadecaseisfurtherdevelopedinmoredetailandfollowedbyseveralother
landmark decisions which, while modifying in some way theruleslaid downin the Roe
v. Wade judgement, never annulled the original decision, as a whole.

In the next case, Planned Parenthood of Southeastern Pa. v. Casey,? in which the
U.S. Supreme Court narrowed the possibilities of mothers for abortion (respectively
supported the legislation of states in this area), it ruled that, although everyone has
theright to abortion, based on the Roe v. Wade case, the state’s convincing interest in
protecting a viable fetus may outweigh the mother’ s interest in abortion, unless the
mother’s life is in danger.

In another case, Whole Woman’s Health v. Hellerstedt,? the U.S. Supreme Court
found Texas law, which constituted binding and extremely strict rules for abortion, as
unconstitutional. For example, that local legislation stipulated for a doctor perform-
ing an abortion to (must) have active admitting privileges at a medical facility no more
than 30 miles from the place of the abortion. Further, the legislation set significantly
much higher standards for facilities (surgical centres) in which abortion could be
performed. After such provisions, the number of medical facilities that met the new
requirements dropped from approximately 40 to 8 in entire Texas. Therefore, as the
U.S. Supreme Court ruled, such conditions were undue burdens on access to abortion,
and there was also no persuasive evidence that they protected women’s health more
effectively than existing laws.?

In the case of June Medical Services L.L.C. v. Russo? the U.S. Supreme Court
found Louisiana’s state legislation as unconstitutional because it required an
abortion doctor to have active admitting privileges at a medical facility no more
than 30 miles from the scene of the procedure. Moreover, similar to the Texas
law aforementioned, it enacted several new regulations for medical facilities and
set up much higher medical standards for such centres to be able to conduct an
abortion (this legislation was very similar to that of Texas mentioned above). It is
noteworthy there was a six days bench trial during the district court proceeding

21 U.S. Supreme Courtwebsite. Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992)
[Online]. Available at: https://supreme justia.com/cases/federal/us/505/833/ (Accessed: 26
November 2022).

22 U.S. Supreme Court website. Whole Woman'’s Health v. Hellerstedt, 579 U.S. ___ (2016) [Online].
Available at: https://supreme justia.com/cases/federal/us/579/15-274/ (Accessed: 26 November
2022).

23 Justto give anidea by comparison with European states, it should be mentioned that the United
Kingdom is about a third of Texas in area. France is slightly larger than Texas.

24 U.S. Supreme Court website. June Medical Services L.L.C. v. Russo, 591 U.S. ___ (2020) [Online].
Available at: https://supreme justia.com/cases/federal/us/591/18-1323/ (Accessed: 26 November
2022).

74


https://supreme.justia.com/cases/federal/us/505/833/
https://supreme.justia.com/cases/federal/us/579/15-274/
https://supreme.justia.com/cases/federal/us/591/18-1323/

Current Development in the United States Case Law on Abortion and its Possible Impacts

where factual findings were presented. Later, the district court declared such leg-
islation (Act 620) unconstitutional because it was not proved that such regulations
would offer significant health benefit; it was also found that such provisions created
substantial obstacles for women seeking an abortion (which was prohibited by Roe
v. Wade case). The Fifth Circuit (court of appeal) reversed, disagreeing with those
factual findings. The U.S. Supreme Court then reversed the legal opinion of the Fifth
Circuit, as stated above.

Therefore, the decisions of the aforementioned cases summarise the following.
The right to abortion cannot simply be restricted either at the federal level or at the
level of individual U.S. states, because it is a fundamental right arising from the
Constitution. It has been derived from right to privacy in Roe v. Wade case and later
also from “liberty” protected by the Fourteenth Amendment’s Due Process Clause.
Therefore, any limitation of such a right must be necessary and must have a substan-
tial reason. The aforementioned conclusions persisted until 2022.

5. The Current Development of the U.S. Supreme Court’s
Decision-Making Practice (in 2022)

Over 50 years there was a persisting opinion that a woman in the United States could
undergo an abortion particularly within the first trimester without any significant
problems or obstacles (see Roe v. Wade, Planned Parenthood of Southeastern Pa. V.
Casey, and Whole Woman'’s Health v Hellerstedt cases aforementioned). As the legal
opinions expressed in these cases came from the U.S. Supreme Court, the states were
supposed to follow them (legally binding conclusions).

However, what was regarded as a certain and fundamental women’s right arising
from the Constitution, has been overruled by the U.S. Supreme Court in 2022. Accord-
ing to the latest landmark decision, the same U.S. Supreme Court, which insisted on
its previous conclusions, has overruled its own long lasting case law on abortion.

In2021the U.S. Supreme Courtbegan hearing the case of Dobbsv. Jackson Women'’s
Health Organization.?* In this case, the laws of the State of Mississippi, passed in 2018,
prohibited any abortions after the 15th week of pregnancy. Mississippi’'s Gestational
Age Act? provided that:

25 U.S. Supreme Court website. Dobbs v. Jackson Women's Health Organization, 597 U.S.___(2022)
[Online]. Available at: https://supreme.justia.com/cases/federal/us/597/19-1392/ (Accessed: 30
November 2022).

26 Justia website (US Law, Case Law, Codes, Statutes & Regulations). 2018 Mississippi Code, Title 41
- Public Health, Chapter 41 - Surgical or Medical Procedures; Consents Gestational Age Act § 41-41-
191. Gestational Age Act. [Online]. Available at: https://law.justia.com/codes/mississippi/2018/
title-41/chapter-41/gestational-age-act/section-41-41-191/ (Accessed: 30 November 2022).
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Except in a medical emergency or in the case of a severe fetal abnormality,
a person shall not intentionally or knowingly perform... orinduce an abor-
tion of an unborn human being if the probable gestational age of the unborn
human being has been determined to be greater than fifteen (15) weeks.?’

This implies that there is no legal possibility to conduct an abortion apart from the
two extremely narrow exceptions.

Althoughthislegislation wasin clear conflict with the bindinglegal opinions of the
U.S. Supreme Court mentioned in Roe v. Wade and Planned Parenthood v. Casey legal
cases, Mississippilawmakers allegedly passed thislaw intentionally to reach the U.S.
Supreme Court. Moreover, three of the nine U.S. Supreme court Justices, who are
said to be conservative,?® were appointed by President Trump, making the majority
of conservative Justices the predominant part in the U.S. Supreme Court. By passing
this law, the Mississippi lawmakers allegedly expected that it would reach the U.S.
Supreme Court and that the court would change its original binding legal opinions,
particularly in the Roe v. Wade and Planned Parenthood v. Casey cases.

Before the U.S. Supreme Court ruled over this matter, the Court of the Fifth Circuit
(lower court) originally affirmed an injunction, thus prohibiting enforcement of the
Mississippi’'s Gestational Age Act because it was contrary to the previous binding
opinions of the U.S. Supreme Court.

The U.S. Supreme Court’s judgement in this case was issued on 24 June 2022.
In this decision, the U.S. Supreme Court explicitly mentions that it is overruling its
own precedents and arriving at a new conclusion:

We do not pretend to know how our political system or society will respond
to today’s decision overruling Roe and Casey. And even if we could foresee
what will happen, we would have no authority to let that knowledge influ-
ence our decision. We can only do our job, which is to interpret the law, apply
longstanding principles of stare decisis, and decide this case accordingly.
We therefore hold that the Constitution does not confer a right to abor-
tion. Roe and Casey must be overruled, and the authority to regulate abor-
tion must be returned to the people and their elected representatives.?

27 U.S. Supreme Court website. Dobbs v. Jackson Women's Health Organization, 597 U.S.___(2022)
[Online]. Available at: https://supreme.justia.com/cases/federal/us/597/19-1392/ (Accessed: 30
November 2022).

28 Justices Neil Gorsuch, Brett Kavanaugh, and Amy Coney Barrett.

29 U.S. Supreme Court website. Dobbs v. Jackson Women'’s Health Organization, 597 U.S. ___(2022)
[Online]. Available at: https://www.supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf(Accessed:
30 November 2022).
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Thus, the ‘revolutionary’ idea and the ‘overruling’ of the previous decisions resulted in
the conclusion that the right to abortion does not arise from the Constitution and that
the individual state can therefore regulate the right to abortion themselves. There-
fore, U.S. Supreme Court originally derived a right to abortion from the Constitution;
however, this idea has now been revoked with the result that the right to abortion
does not arise from the Constitution (meaning from Fourteenth Amendment).

Considering the fact that the right to abortion does not newly arise from the Con-
stitution and considering the fact that this right is no more guaranteed at a federal
level, the individual U.S. states can now regulate the matter of access to abortion at
its own legislative level.

The approach differs from state to state as the individual states have different
historical backgrounds, favour different political party (the well-known difference
between southern states and the rest of the U.S. are religious matters, whereas in
southern states the religious matters and a question of protecting the life of the
fetus arising from religion play much more important role in society in general, for
example, as opposed to the State of New York where the more liberal access to abor-
tion has prevailed). On the map,®° the clear differences among states can be seen with
the description of how liberal or against abortion each individual state is.

It is noteworthy that this landmark decision has not been accepted by all U.S.
Supreme Court Justices. As stated in the U.S. Supreme Court official information:

Alito, J., delivered the opinion of the Court, in which Thomas, Gorsuch,
Kavanaugh, and Barrett, JJ., joined. Thomas, J., and Kavanaugh, ]., filed
concurring opinions. Roberts, C.]., filed an opinion concurring in the judg-
ment. Breyer, Sotomayor, and Kagan, ., filed a dissenting opinion.*

Therefore, as it follows from official information, the vote of the Justices was far from
unanimous. Contrarily, this decision was taken by a narrow majority.

6. Possible Impacts on the EU and the Continental Legal System

This section discusses the possible impacts on the EU and the continental legal
system. First, the author does not believe that the current case-law development
inthe U.S. will have any significant impact on the continental legal culture in near

30 Center for Reproductive Rights” website. After Roe Fell: Abortion Laws by State [Online]. Available
at https://reproductiverights.org/maps/abortion-laws-by-state/ (Accessed: 30 November 2022).

31 U.S. Supreme Court website. Dobbs v. Jackson Women'’s Health Organization, 597 U.S. ___ (2022)
[Online]. Available at: https://www.supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf(Accessed:
30 November 2022).

77


https://reproductiverights.org/maps/abortion-laws-by-state/
https://www.supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf

Miroslav CHUPAC

future, as the European Convention on Human Rights and the jurisprudence of
the European Court of Human Rights based on it does not have a direct connec-
tion (and are not even closely dependent) with the legislative development in the
United States. Similarly, this ‘European’ development is not dependent on the
jurisprudence of U.S. courts. The European Court of Human Rights monitors (only)
compliance with the European Convention on Human Rights, it is not dependent
on anything else.

The following paragraphs briefly describe the view of the European Court of
Human Rights on the givenissue. Article 2 (Right to life) and Article 8 (Right to respect
for private and family life) of the European Convention on Human Rights are essential.
Itis noteworthy that the right to abortion does not arise from the European Conven-
tion on Human Rights. The specific circumstances for determining the conditions
under which an abortion can be conducted under those two articles are entrusted to
individual states (in this case, to contracting parties to the European Convention on
Human Rights). In general, the state’s legal regulation of artificial abortion must not
be in conflict with the European Convention on Human Rights, that is, it must not be
in conflict with Article 2 or Article 8 of the European Convention on Human Rights.
Therefore, legislation at the level of individual state should not contradict the juris-
prudence of the European Court of Human Rights, as it is the only judicial authority
authorised to interpret the European Convention on Human Rights. However, the
European Court of Human Rights does not define specific requirements, as it does
not have that authority, unlike the U.S. Supreme Court.3233

32 It is appropriate to recall that the European Court of Human Rights does not have the author-
ity to annul the decisions of state courts. Thus, the European Court of Human Rights can only
declare that a specific decision has violated the European Convention on Human Rights. The
only statement that is directly binding for states (and is therefore legally constitutive) is the
part of the decision of the European Court of Human Rights on the state’s obligation to pay the
compensation. It is then up to the activity of the parties to the proceedings and the decision
of the national courts whether - on the basis of the decision of the European Court of Human
Rights - they proceed to cancel the original court decision. Based on this, further legal steps
may be taken. For details, see KMEC, J., KOSAR, D., KRATOCHVIL, J., BOBEK, M. (eds.) (2012)
European Convention on Human Rights. Commentary. 1st edition. Prague: C.H. Beck, p. 323.

33 In the event that the European Court of Human Rights concludes that the decision of the
state’s courtsisin conflict with the European Convention on Human Rights, thenitisup to the
participants of thelegal originallegal dispute to - based on the decision of the European Court
of Human Rights - demand annulment of the original decision through the national courts,
for example, by renewal of the original proceeding or by a new trial (the specific procedural
regulation depends on the legal system of the given state). Therefore, the European Court
of Human Rights does not itself have cassation jurisdiction. Its authority results from the
contractual agreement - from the European Convention on Human Rights. Therefore, the
obligation to comply with the decision of the European Court of Human Rights is essentially
a contractual obligation to which individual states (as contracting parties) have committed
themselves. For details, see Articles 34, 41, 42, 43, 44, 45, 46 of the European Convention on
Human Rights.
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Jurisprudence of the European Court of Human Rights does not (and cannot)
even comment whether individual states should accept abortion legislation in the
national legal order, as the European Court of Human Rights does not have juris-
diction. Therefore, the European Court of Human Rights is in accordance with the
European Convention on Human Rights, only authorised to assess whether there
has been a violation of the European Convention on Human Rights in a given spe-
cific case. The European Court of Human Rights in its jurisprudence came to the
conclusion that if states allow artificial termination of pregnancy, or if they allow
to do so but under certain conditions, then they are obliged to adopt such measures
that the women are really able to undertake abortion (therefore, if the state allows
abortion under certain conditions, then it must ensure abortion will be available
under such conditions). The legislative framework of states should be created such
as to consider both the mother’s interest in health and the child’s interest in the
protection of human life, and finally the interest of the given state in the protection
of fundamental rights and freedoms, and simultaneously such as to respect the
obligations of states arising from the European Convention on human rights.3* This
requirement has been present in European Court of Human Rights jurisprudence
for several decades. Although such requirements may appear vague or general, with
regard to the limited jurisdiction of the European Court of Human Rights, this is a
relatively fundamental and important interpretation of the European Convention
on Human Rights. It is essential for the reason that it results in direct (albeit more
generally defined) obligations for individual states. Based on this interpretation,
states are thus obliged to fulfil certain obligations to protect fundamental rights and
freedoms. Otherwise, they expose themselves to the fact that the European Court of
Human Rights, based on the applications, will repeatedly disagree with the decisions
of the state courts and will impose an obligation on the state to provide adequate
compensation.

Asis clear from this extremely brief description, the roles and jurisdictions of
the U.S. Supreme Court and the European Court of Human Rights are different. The
jurisdiction of the U.S. Supreme Court follows directly from the U.S. Constitution
and the Court can directly intervene in the decision-making practice of individual
U.S. courts, but the jurisdiction of the European Court of Human Rights is based on
a contractual consensus in the form of the European Convention on Human Rights,
which does not have the direct power to intervene in the decision-making practice
of national courts (and there are many other differences, not restricted to the matter
of abortion).

34 Indetails see ECHR, case of A, Band Cv.Ireland, judgement of the Grand Chamber, application
no. 25579/05, and EHCR, case of Tysigc v. Poland, judgement of the Fourth Section, application
no. 5410/03.
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Despite the above, it is noteworthy that the USA is one of the most developed
countries in the world, where liberty prevails. Therefore, if the highest possible and
respected court authority in one of the most developed countries concludes that right
to abortion does not arise from the Constitution (and is not therefore protected by the
Constitution), the national courts in any of the EU states (or even the European Court
of Human Rights itself) may follow this idea in future.

Furthermore, the Constitutional Court of the Republic of Poland arrived at a
conclusion with similar impacts (meaning widely restricting the access to abortion)
inits decision file no. K 1/20 of 22 October 2020.%

Such ideas have no physical boundaries, and therefore, there exists a possibility
that they could be accepted one step at a time by courts of the individual EU states in
future, or even by European Court of Human Rights.

The author believes such legal opinions would present a significantly incorrect
and unwanted move towards ultra-conservatism in the relatively liberal EU, derived
from absurd religious standards of human life protection at all costs even in situa-
tions where the fetus is not medically capable of existing on its own (particularly the
first trimester of pregnancy). Such a way of thinking, i.e. legal opinions, where even
a part of the arguments (thoughts) could come from religion and from the opinion
that human life should be protected at all costs, sometimes without regard to the
decision and the life of the mother, should not be widely accepted in author’s personal
opinion.

7. Conclusion

The U.S. Supreme Court is the highest judicial authority that can be reached within
the United States judiciary. Its decision is final and irreversible. However, the U.S.
Supreme Court has ruled in the past that it may change its previous decisions under
certain circumstances. This approach islogical, because if a previous decision of the

35 The Polish Constitutional Court has been discussing an abortion law which, in its original
form, has severely restricted women’s right to abortion. Until autumn of 2021, women were
only allowed to undergo abortions in cases where they became pregnant as a result of rape
or incest. Exceptions were also made for women who would endanger their health or life dur-
ing pregnancy or if there was a suspicion of serious harm to the fetus. However, following a
review of the abortion law, the Polish Constitutional Court concluded that abortion owing to
fetal damage or developmental defects was contrary to the Polish Constitution. According to
the Court’s ruling, thiswould be a violation of the Constitution, evenifit was such a serious case
thatthe chances of the child’s survival after birth would be minimal which resulted in country-
wide demonstrations. The original text of this decision is available on the website of the Polish
Constitutional Court, via bookmark ‘Wyrok z dnia 22 paZdziernika 2020’. Polish Constitutional
Court website [Online]. Available at: https://ipo.trybunal.gov.pl/ipo/view/sprawa.xhtml?&poka
z=dokumenty&sygnatura=K%201/20 (Accessed: 30 November 2022).
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Current Development in the United States Case Law on Abortion and its Possible Impacts

U.S. Supreme Court were once and for all binding and unchangeable even for the U.S.
Supreme Court itself, the legal system could hardly evolve, and adapt to the right of
the people and the times.

Abortion and abortion policy is currently widely discussed across the United
States. For several decades, it was clear beyond any doubt that abortion s, in essence,
afundamental human right arising from the Constitution itself (Fourteenth Amend-
ment) and that awoman can - while respecting certain set rules — undergo abortion,
particularly in the first trimester, at virtually any time, according to her will. In the
second and third trimesters, under current rules, the right to abortion decreases
according to the stage of the woman'’s pregnancy (in general, the longer the fetus
develops, the more American law protects life and the more difficult the abortion).
The U.S. Supreme Court in the Roe v. Wade and Planned Parenthood of Southeastern Pa.
v. Casey cases, which was corrected by some other cases, concluded from the Ninth
and Fourteenth Amendments to the U.S. Constitution that the right to abortion is a
fundamental right, and therefore, must be granted adequate protection at the federal
level. Thus, the legislatures of the individual states were forced to amend theirlegisla-
tion to comply with the Roe v. Wade and Planned Parenthood of Southeastern Pa. v.
Casey judgements.

However, what was regarded as a certain and fundamental women's right arising
from the Constitution, has been overruled by the U.S. Supreme Courtin 2022. Accord-
ing to the latest landmark decision, the same U.S. Supreme Court, which insisted on
its previous conclusions, has overruled its own long lasting case law on abortion.
Therefore, the revolutionary’ idea and the ‘overruling’ of the previous decisions
resulted in the conclusion that the right to abortion does not arise from the Constitu-
tion, and therefore, individual states can regulate the right to abortion.

According to the legal opinion of the U.S. Supreme Court, expressed in this deci-
sion, and as the right to abortion does not arise from the U.S. Constitution anymore,
each U.S. state can now apply different rules regarding the right to abortion. Some
of the states, particularly southern states, legally narrowed the right to abortion,
whereas some have applied rules with exceptions. Contrarily, some of the states have
set wider legal boundaries and made abortion more liberal than ever.

Nevertheless, Dobbs v. Jackson Women'’s Health Organization is one of the most
important decisions of recent times, which will continue to give rise to many profes-
sional discussions.
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Ivan JOKANOVIC

Lack of conformity of goods with the contract and
sustainability issue — Directive (EU) 2019/771

ABSTRACT. This paper analyses the provisions of Directive (EU) 2019/771 on certain
aspects concerning contracts for the sale of goods from the sustainability perspective.
In order to determine whether the legal solutions enshrined in the mentioned Directive
represent a novelty, the paper also focuses on the provisions of Directive 1999/44/EC on
certain aspects of the sale of consumer goods and associated guarantees. This article
aims to assess the contribution of Directive (EU) 2019/771 to achieving more sustainable
consumption patterns. The issues covered concern the requirements of conformity, the
legal guarantee period, the obligation to provide spare parts, the primary and secondary
set of remedies, the commercial guarantee, and the expected future steps toward the
amendments to Directive (EU) 2019/771.

ALTHOUGH Directive (EU) 2019/771 explicitly mentions achieving more sustainable
consumption patterns and a circular economy and encouraging sustainable consump-
tion, it may be stated that these notions are not considered to a sufficient extent. Namely,
the right to repair is not prioritised over the right to a replacement, while the obligation
to provide spare parts is not included among the objective requirements of conformity.
The opportunity granted to the Member States to allow the consumer to opt for a specific
remedy if the lack of conformity appears within a period not exceeding 30 days after
the delivery may be considered another example of neglecting the mentioned notions.
KEYWORDS: consumer protection, Directive (EU) 2019/771, Directive 1999/44/EC, sus-
tainability, more sustainable consumption patterns, circular economy:.

1. Introduction

The issues of consumer protection and sustainable development are included in
the Treaty on the Functioning of the European Union. It stipulates that ‘consumer
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protection requirements shall be taken into account in defining and implementing
other Union policies and activities.” The fundamental importance of sustainability
is accentuated by the particular attention devoted to promoting sustainable devel-
opment in integrating environmental protection requirements into the definition
and implementation of the European Union's policies and activities.? Considering
the European Union’s endeavour to ensure consistency between its policies and
activities,®it may be stated that a shift toward more sustainable consumption seems
possible.* Concerning the consumer’slegal position when the goods purchased
do not conform to the contract, the first step towards the achievement of a high level
of consumer protection was taken in 1999 with the adoption of Directive 1999/44/
EC of the European Parliament and of the Council on certain aspects of the sale of
consumer goods and associated guarantees (hereinafter referred to as ‘Directive
1999/44/EC’), that touched the core of consumer sales.> This Directive established
a basic common standard to be applied in the Member States.® It is worth noting
that it followed the minimum harmonisation approach, allowing Member States
to adopt or maintain more stringent provisions to ensure a high level of consumer
protection.’ Directive 1999/44/EC was repealed by Directive (EU) 2019/771 of the
European Parliament and of the Council on certain aspects concerning contracts
for the sale of goods (hereinafter referred to as ‘Directive (EU) 2019/771). This Direc-
tive is characterised by maximum harmonisation, precluding Member States from
maintaining or introducing divergent provisions in their national law, including
either more or less stringent provisions aimed at ensuring a different level of con-
sumer protection unless otherwise provided for in the same Directive.® The gist of
this article is the assessment of specific legal solutions contained in Directive (EU)
2019/771from the sustainability perspective. To determine whether the contribution
of the way of regulation of a particular issue present in Directive (EU) 2019/771 to
the achievement of more sustainable consumption patterns represents a novelty,
the provisions of Directive 1999/44/EC are considered as well. This article analyses
issues such as requirements of conformity, the legal guarantee period, the avail-
ability of spare parts, the primary and secondary set of claims, and the commercial
guarantee. Finally, it also includes the expected future steps in this field expressed
by the European Commission and the European Parliament documents. This paper

1 Treaty on the Functioning of the European Union, Art. 12.
2 Treaty on the Functioning of the European Union, Art. 11.
3 Treaty on the Functioning of the European Union, Art. 7.
4 Van Gool and Michel, 2021, p. 137.

5 Howells et al., 2018, p. 187; Capilli, 2007, pp. 1682-1683.

6 Twigg-Flesner, 2001, p.115.

7 Directive 1999/44/EC, Art. 8, Sec. 2.

8 Directive (EU) 2019/771, Art. 4.
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aims to determine whether Directive (EU) 2019/771 brought a significant change
from the point of view of sustainability.

2. Requirements of conformity

The European legislator in Directive (EU) 2019/771introduced differentiation between
objective and subjective requirements for conformity. Objective requirements apply
to each sales contract, even when nothing specific was agreed upon between the
contractual parties in the particular case, while subjective requirements supplement
them, depending on the will of the parties expressed through the sales contract.’ The
application of the subjective requirements for conformity directly derives from the
specific relationship between the contractual parties.!® It may be stated that sus-
tainability was taken into account in this part by explicitly referencing the notion of
durability.

Primarily, Directive (EU) 2019/771 defines durability as ‘the ability of the goods
to maintain their required functions and performance through normal use.* The
essence of this definition is that the goods should remain in conformity with the
sales contract during a certain period following the delivery,i.e., not only at the exact
moment of delivery.’? However, it should be noted that such a definition is rather
meagre since it does not contain any direct reference to the passing of time.!?

Furthermore, the European legislator specifies, among the necessary objective
requirements for conformity, that the goods shall be

‘of the quantity and possess the qualities and other features, including in
relation to durability, functionality, compatibility, and security normal
for goods of the same type and which the consumer may reasonably
expect given the nature of the goods and taking into account any public
statement made by or on behalf of the seller, or other personsin previous
links of the chain of transactions, including the producer, particularly in
advertising or on labelling.*4

In this case, assessing the notion of durability is linked to determining the nature of
the goods of the same type and the consumer’s reasonable expectations. Directive

9 Twigg-Flesner, 2020, p. 56.
10 Miscenic etal., 2021, p. 55.
11 Directive (EU) 2019/771, Art. 2, Sec.13.
12 Zolletal,, 2020, p. 534; Carcamo, 2022, p. 151.
13 Goldar, 2021, p. 99.
14 Directive (EU)2019/771, Art. 7, Sec.1(d).
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(EU) 2019/771 also offers more indications in Recital 32, apart from acknowledging
the importance of ensuring longer durability of goods for ‘achieving more sustainable
consumption patterns and a circular economy. Namely, when assessing the durabil-
ity in the sense of the objective requirement for conformity, ‘the possible need for
reasonable maintenance of the goods, such as the regular inspection or changing
of filter in a car’, together with ‘all other relevant circumstances, such as the price of
the goods and the intensity or frequency of the use that the consumer makes of the
goods’ should be taken into consideration. It can be said that the notion of durability
is relatively flexible because the period in which the goods should maintain their
required functions and performance depends on the nature of the specific goods and
the circumstances of the case.

Regarding the subjective requirements for conformity, there is no obstacle for the
contractual partiesimpeding them from inserting any claim concerning durability in
the sales contract. Directive (EU) 2019/771in the above-mentioned Recital 32 enables
the consumer to rely on any specific durability information if it is indicated in any
pre-contractual statement forming part of the contract as a part of the subjective
requirement for conformity. However, it should be stressed that there is no obliga-
tion to include any specific durability information in the sales contract; it is subjected
exclusively to the will of the contractual parties.

Moreover, the question arises whether the inclusion of the notion of durability
can successfully combat planned obsolescence, defined as ‘a situation in which
goods are deliberately made or designed so they do not last for along period of time."*
This practice is detrimental to the environment since it causes a substantial waste
of resources and energy due to the accelerated replacement of goods coupled with
population growth.!® Certain authors give an affirmative answer to this question,
stating that the notion of durability encompasses ‘repairability.”” On the other hand,
some authors underline that the circumstance that the selleris not obliged to provide
any specific durability information or information on the lack of planned obsoles-
cence to the consumer mitigates the effectiveness of the public statements made by
the seller, stressing the need for the creation of an index of the durability of goods.*® It
isimportant to mention that including the notion of durability is an essential novelty
since Directive 1999/44/EC did not contain this term. Nevertheless, on a practical level,
introducing this notion as a part of the objective requirements for conformity cannot
be considered ‘a real novelty’ but rather ‘a symbolic milestone.”® Namely, Directive

15 https://dictionary.cambridge.org/dictionary/english/planned-obsolescence (accessed on 14
January 2023)

16 Michel, 2018, p.208.

17 Van Gool and Michel, 2021, p.138.

18 Carcamo, 2022, p.153.

19 Van Gool and Michel, 2021, p. 138.
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1999/44/EC contained a general obligation imposed on the seller to deliver goods to
the consumer that are in conformity with the sales contract, establishing a rebuttable
presumption of conformity if certain prescribed requirements are satisfied.?’ The
presumption of conformity subsisted, inter alia, when the goods showed the quality
and performance which were considered normal in goods of the same type and that
the consumer could reasonably expect, given the nature of the goods and taking into
account any public statement on the specific characteristics of the goods made about
them by the seller, the producer, or his representative, particularly in advertising orin
labelling.? Although the term durability was absent from this provision, legal theory
deemed that it was implicitly covered by the consumer’s reasonable expectations
regarding quality.22 However, the explicit reference to durability in Directive (EU)
2019/771is laudable.

3. Legal guarantee period

The legal guarantee period is connected to the notion of durability. The European
legislator states that the seller is liable to the consumer for any lack of conformity
that exists when the goods are delivered, which becomes apparent within two years
of that time.?® The legal guarantee period is longer for goods with digital elements
when the contract provides a continuous supply for more than two years.?* However,
Directive (EU) 2019/771 permits the Member States to maintain or introduce longer
time limits.?> It is important to underline that this provision represents an exception
from the maximum harmonisation clause. Furthermore, as stipulated by Recital 42
of the same Directive, the Member States can envisage only a limitation period for
the consumer’s remedies without being obliged to introduce a specific period within
which the lack of conformity has to become apparent for the seller to be liable.

The chosen minimal harmonisation approach can be deemed beneficial to
sustainability and a circular economy since a longer legal guarantee period may
enhance the production of goods with greater durability and increase the chance
that consumers will demand repairs of the flawed goods instead of purchasing new
ones.? On the other hand, it can be argued that a unique two-year legal guarantee
period is not appropriate for all types of goods, relatively protecting their durability.

20 Directive 1999/44/EC, Art. 2.

21 Directive 1999/44/EC, Art. 2, Sec. 2 (d).

22 Howells etal,, 2018, p.183; Twigg-Flesner, 2001, p. 120.
23 Directive (EU) 2019/771, Art. 10, Sec. 1.

24 Directive (EU) 2019/771, Art. 10, Sec. 2.

25 Directive (EU) 2019/771, Art. 10, Sec. 3.

26 Van Gool and Michel, 2021, p. 141.
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It is too short for expensive products considered more durable, while it is sufficient
or excessive for cheaper products.?’

Directive 1999/44/EC also restricted the seller’s liability for any lack of conformity
that became apparent within two years of the delivery of the goods.?® The Member
States could also extend this two-year guarantee period due to the minimum har-
monisation character of the mentioned Directive.?” The same argument that it was
too short for more expensive, durable goods also applied to the legal solution in this
Directive.?® Considering this, it can be said that on a practical level, Directive (EU)
2019/771did not bring any tangible change in this regard.

4.Spare parts

Before discussing the remedies available to the consumer, the issue related to spare
parts should be examined. Namely, Directive (EU) 2019/771 does not explicitly impose
on the seller the obligation to provide spare parts throughout a period as an objec-
tive requirement for conformity. In Recital 33 of the same Directive, the European
legislator states that sellers may make use of spare parts to fulfil their obligation to
repair goods in the event of a lack of conformity that existed at the time of delivery.
Moreover, it envisages that the absence of the specific obligation imposed on the
seller to provide spare parts does not affect other provisions of national law oblig-
ing the seller, the producer, or other persons constituting a link in the chain of
transactions to ensure that spare parts are available or to inform consumers about
such availability. Therefore, the duty to provide spare parts is linked to the parties’
agreement. It may be said that the fact that the European legislator did not insert the
obligation to provide spare parts as part of the objective requirements for conformity
demonstrates the lack of will to incentivise or prioritise repair over replacement.
Albeit this kind of obligation may be desirable from the point of view of sustain-
ability as a measure of prioritising repair, it, on the other hand, can be considered
disproportionate for small entrepreneurs since it is easy to imagine that they often
may not have enough space to store the spare parts for the sold goods nor may they
have the necessary instruments for bringing the good into conformity by repair.3?
Conversely, Directive 1999/44/EC did not make any reference to spare parts. Thus,
the mere mention of this term in Directive (EU) 2019/771is a novelty, although without

27 Carcamo, 2022, p.153.

28 Directive 1999/44/EC, Art. 5, Sec. 1.
29 Howells et al., 2018, p. 196.

30 Bourgoignie, 2020, p. 35.

31 Carcamo, 2022, p.154.

32 Zolletal.,, 2020, p. 536.
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any practical change. Namely, taking into account the minimum harmonisation
character of Directive 1999/44/EC, the Member States could introduce or maintain
provisions on after-sale services or the availability of spare parts.?* For example, the
Irish Sale of Goods and Supply of Services Act 0of 1980 introduced an implied warranty
that spare parts and an adequate after-sale service would be made available by the
seller in such circumstances as stated in an offer, description, or advertisement by
the seller on behalf of the manufacturer or his own behalf and for such period as
stated or, if no period is stated, for a reasonable period.3

5. Primary set of claims

Before examining the specific regulation of the remedies available to the consumer,
the focus will be placed on repairing the goods. The repair can be considered ‘an
inherently sustainable remedy.* It can be said that, compared to other recycling
methods, it is more efficient in conserving embodied energy, materials, and water,
while the transportation costs needed to put the goods back into use are lower.3®
Moreover, the repair activity can benefit local communities, particularly small busi-
nesses and individual repairers, with the possibility of enhancing the growth of large
repair providers.3” However, it is important to mention that increased repairability
can have anegative financial impact on specific economic sectors. It is to be expected
that it can harm manufacturers’ turnover due to the reduction in the sale of new
goods, which the increased production of spare parts can partially neutralise.*®
From the consumer’s point of view, the repair is not always the most desired
legal remedy compared to its counterpart, replacement. First, the consumer may
prefer the replacement because the repair requires time for its completion, during
which the consumer cannot use the goods. Additionally, replacement is seldom
performed simultaneously, and the consumer will get completely new goods.3® The
rapid development of the goods expressed through putting new products on the
market in arelatively short time influencing the consumer’s will to buy them, as well
as consumers’ confidence in the successful completion of the repair, is also relevant.+°
All these factors represent a notable impediment to the prioritisation of the repair

33 Bourgoignie, 2020, p. 35.

34 The Sale of Goods and Supply of Services Act (1980), PartII, Sec.12, p. 1.
35 Van Gool and Michel, 2021, p. 14.

36 Ellen MacArthur, 2016, p. 6.

37 Deloitte, 2016, p. 67.

38 Deloitte, 2016, p. 69.

39 Van Gool and Michel, 2021, p. 144.

40 McCollough, 2009, cited in Terryn, 2019, p. 854.
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in a society where consumption is the most important field of life and an individual
should act as ‘a dissolute, recklessly hysterical consumer.* It is also well-known that
(multinational) companies spend a large sum of money ‘to whet consumers’ appetites
for the most recent products with the newest design features.*?

Directive (EU) 2019/771 in Recital 48 stresses the fundamental importance of
repairs, stating that ‘enabling consumers to require repair should encourage sustain-
able consumption and could contribute to the greater durability of products. However,
this statement can be considered a mere homage to the sustainable benefits of the
right torepair. The mentioned Directive indeed distinguishes repair and replacement
asthe primary and appropriate price reduction and the termination of the contract as
the secondary set of claims, establishing a hierarchy of consumers' rights in the event
of alack of conformity of the goods with the contract.*® Substantially, the consumer
is free to choose between repair and replacement.

The consumer’s liberty of choice is excluded when the chosen remedy is impos-
sible or, compared to the other remedy, imposes costs on the seller that are dispro-
portionate, taking into consideration all circumstances, including the value the goods
would have if they were in conformity with the contract, the significance of the lack of
conformity, and whether the alternative remedy could be provided without significant
inconvenience to the consumer.** The impossibility of the chosen remedy may be legal
or factual, as stated by Recital 48. It should be noted that the disproportionate nature
of the costsis tobe interpreted in economic terms. Although the fundamental impor-
tance of theright torepairis accentuated in the mentioned Recital 48, the reasons con-
nected to sustainability or sustainable consumption seem not to be taken into account
in this regard.* It can be stated that the European legislator gave precedence to the
protection of the consumer over environmental protection.*® The legal theory affirms
that the explicit insertion of the environmental impact as a circumstance to be taken
into account while assessing whether the remedy chosen imposes disproportionate
costs on the seller would be ‘a step forward.*” Moreover, it may also be said that the
absence of the explicit obligation to provide spare parts as the objective requirement
for conformity can contribute to an easier limitation of the consumer’s freedom of
choice due to the factual impossibility of performing the repair.

Compared to the repealed Directive 1999/44/EC, apart from merely stressing the
importance of the right to repair in terms of sustainability, Directive (EU) 2019/771did

41 Antonié, 2013, p. 274.

42 McCollough, 2009, cited in Terryn, 2019, p. 854.

43 Directive (EU) 2019/771, Art.13, Sec. 1.

44 Directive (EU) 2019/771, Art. 13, Sec. 2.

45 Imbruglia, 2022, p. 360; Carcamo, 2022, p. 156; Terryn, 2019, p. 856; Zoll et al., 2020, p. 542.
46 Carcamo, 2022, p.156.

47 Terryn, 2019, p. 856.
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not bring any novelty in this respect. Namely, Directive 1999/44/EC also gave equal
merit to the rights of repair and replacement as the primary set of remedies, limiting
the consumer'’s liberty of choice because of the same reasons as those contained in
Directive (EU) 2019/771 (impossibility or disproportionality).*® The disproportional-
ity criterion was apparently to be interpreted in economic terms or, more precisely,
in terms of disproportionate costs.* The sustainability issues were not taken into
consideration. However, the Member States could alter the Directive’s provisions due
toits minimum harmonization character. For example, Croatia did not transpose the
provisions limiting the consumer’s freedom of choice, while the hierarchy of rights
was divergent, consisting of repair, replacement, and appropriate price reduction as
the primary set of claims with the termination of the contract as the sole subsidiary
remedy.>° An attractive legal solution was present in Hungary where the consumer
was entitled to, inter alia, repair the lack of conformity himself/herself or to have it
repaired at the seller’s expense.* The self-repair may be beneficial from the point
of view of environmental protection since it saves transportation costs and renders
the use of regenerated spare parts possible.>? Due to the maximum harmonisation
character of Directive (EU) 2019/771, the existence of specific remedies, including
self-repair, is not admissible anymore in the general consumer sales context.

Finally, the possibility of remanufacturing as a remedy available to the consumer
should be examined at this point. Remanufacturing can be defined as ‘the process
of returning a used product to like-new condition with a warranty to match, which
‘includes sorting, inspection, disassembly, cleaning, reprocessing and reassembly’,
while ‘parts which cannot be brought back to original quality are replaced, meaning
the final remanufactured product will often be a combination of new and reused
parts.*® In this regard, the Quelle judgment rendered by the Court of Justice of the
European Union (hereinafter referred to as the CJEU) may be relevant. In the men-
tioned judgment, the CJEU ruled that Art. 3 of Directive 1999/44/EC, titled Rights of
the Consumer,

‘is to be interpreted as precluding national legislation under which a
seller who has sold consumer goods which are not in conformity may
require the consumer to pay compensation for the use of those defective
goods until their replacement with new goods.**

48 Directive 1999/44/EC, Art. 3, Sec. 3.

49 Twigg-Flesner, 2001, p.123.

50 Meski¢etal., 2010, p. 530; Petri¢, 2006, p. 118.

51 Chapter VI, Sec. 6 (159), p. 2 (b) of the Civil Code of Hungary
52 Zolletal., 2020, p. 540.

53 Vito, 2018, p. 18.

54 Case C-404/06 of 17 April 2008, para. 43.
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The European legislator incorporated this solution in Directive (EU) 2019/771,5 which
stipulates that the consumer is not liable to pay for normal use made of the replaced
goods during the period preceding their replacement.>® Although the CJEU did not
consider sustainability arguments, it seems that the replacement is to be performed
exclusively with new goods, which implies that remanufacturing is not admissible.’
On the other hand, there are voices in legal theory asserting that remanufacturing
would be a permitted remedy if remanufactured goods had been initially acceptable
under the contractual conformity requirements.>® A preliminary question addressed
to the CJEU would dispel any doubt on this subject.*

6. Secondary set of claims

Aspreviously mentioned, the secondary set of claims consists of the appropriate price
reduction and the termination of the contract. Directive (EU) 2019/771 stipulates that
the price reduction shall be proportionate to the decrease in the value of the goods
that the consumer received compared to the value the goods would have if they were
in conformity.¢® On the other hand, Directive 1999/44/EC did not define this remedy
or provide guidance on its calculation.® It can be said that the price reduction can be
beneficial from the point of view of sustainability. Namely, it allows the contractual
parties to avoid costs or externalities connected to the transportation, the perfor-
mance of repair, or the management of the goods that are not in conformity with the
contract.®?0On the contrary, nothing hinders the consumer from purchasing alterna-
tive goods, causing, in that manner, new product lifecycle externalities.®®* Moreover,
if the violation of eco-standards causes a lack of conformity, the appropriate price
reduction may be ecologically inefficient. That is why legal theory recommends
excluding this remedy in cases where its realisation would cause disproportionate
environmental costs, leaving the consumer with the termination of the contract
as the only secondary remedy.** It is important to underline that Directive (EU)
2019/771, as mentioned in the previous chapter, limits the consumer’s freedom of
choice between repair and replacement due to the disproportionate nature of the

55 Carvalho, 2020, p. 46.

56 Directive (EU) 2019/771, Art. 14, Sec. 4.

57 Terryn, 2019, p. 861.

58 Van Gool and Michel, 2021, p. 146.

59 Mak and Lujinovi¢, 2019, cited in Van Gool and Michel, 2021, pp. 145-146.
60 Directive (EU) 2019/771, Art. 15.

61 Howells, Twigg-Flesner and Wilhelmsson, 2018, p. 194.

62 Zolletal, 2020, pp. 542-543.

63 Van Gool and Michel, 2021, p. 146.

64 Zolletal., 2020, p. 543.
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costs, seemingly without taking into account the environmental impact. A prelimi-
nary question addressed to the CJEU on the possibility of prohibiting the use of the
appropriate price reduction due to environmental inefficiency would also remove
any doubt on this subject.

Regarding the termination of the contract, it can be said that the obligation
imposed on the consumer has significant potential environmental consequences.
Namely, Directive (EU) 2019/771 obliges the consumer to return goods to the seller
atthe seller’s expense.®* On the other hand, the seller must reimburse the consumer
the price paid for the goods upon receipt of the goods or evidence provided by the
consumer of having sent them back.®® The consumer’s obligation to make restitu-
tion for the goods opens the environmental issues connected to their transportation
to the seller, their subsequent disposal, diminished use, and the above-mentioned
risk that the consumer will buy alternative goods, causing new product lifecycle
externalities.®” However, it may be said that the environmental issue related to the
disposal of the returned goods is partly mitigated by a novelty introduced by Direc-
tive (EU) 2019/771.58 Namely, the European legislator established a general rule for
a situation when the lack of conformity concerns only part of the delivered goods.
In this case, the consumer can terminate the contract solely in relation to flawed
goods. The contract can be terminated in relation to other goods purchased together
with the non-conforming goods as well if it is not reasonable to expect the consumer
to accept to keep only goods that conform to the contract.®® This legal solution may
influence the disposal of the returned goods on a quantitative level by reducing its
environmental costs.”

Moreover, Directive (EU) 2019/771 envisages that the consumer is not entitled to
terminate the contract if the lack of conformity is only minor.” The identical provision
was also contained in Directive 1999/44/EC.7 The lack of guidance on which lack of
conformity is to be considered minor can be a source of disagreements.” The CJEU
gave an important indication in Case C-145/20. Namely, the Austrian Supreme Court
of Justice referred for the preliminary ruling, inter alia, the question of whether the

65 Directive (EU) 2019/771, Art. 16, Sec. 3 (a).
66 Directive (EU) 2019/771, Art. 16, Sec. 3 (b).
67 Van Gool and Michel, 2021, p. 146.

68 Zolletal,, 2020, pp. 543-544.

69 Directive (EU) 2019/771, Art. 16, Sec. 2.
70 Zolletal., 2020, p. 544.

71 Directive (EU) 2019/771, Art. 13, Sec. 5.
72 Directive 1999/44/EC, Art. 3, Sec. 6.

73 Howells et al., 2018, p. 195.
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equipping of a vehicle with a defeat device” which is prohibited under Regulation
(EC) No 715/2007 because it reduces the effectiveness of emission control systems,
must be regarded as minor in the sense of the above-mentioned Art. 3, Sec. 6 of
Directive 1999/44/EC if the purchaser acquired the vehicle albeit he/she was aware
of the presence and operation of that device.” Taking into account the importance
of environmental protection and the need to reduce nitrogen oxide emissions from
diesel vehicles to improve air quality and comply with limit values for pollution, as
emphasised by Recitals 1 and 4 to 6 of Regulation (EC) No 715/2007, the CJEU ruled
that the presence of such a defeat device cannot be classified as being a minorlack of
conformity. Additionally, the condition that ‘the consumer would still have purchased
thatvehicle if he or she had been aware of the existence and operation of that device’
does not make any difference in this regard.”

Ultimately, Directive (EU) 2019/771 does not limit the freedom of Member States
to allow consumers to choose a specific remedy if the lack of conformity appears
within a period not exceeding 30 days from the delivery.”” In this case, the existence
of the hierarchy of remedies is not mandatory.”® This provision is the fruit of political
compromises aiming to preserve the internal regulations of certain Member States
that foresee a divergent set of remedies when a lack of conformity becomes appar-
ent immediately after the delivery of the goods.”” However, from the point of view of
sustainability, this legal solution implying the possibility of immediate termination
of the contract is not recommendable, since it seems to enhance impulsive consump-
tion, cause additional externalities related to transportation, and raise the issue of
disposal of the returned goods.&°

7. Commercial guarantee

Directive (EU) 2019/771 defines the commercial guarantee as

74 Regulation (EC) No 715/2007 on type approval of motor vehicles with respect to emissions from
light passenger and commercial vehicles (Euro 5 and Euro 6) and on access to vehicle repair and
maintenance information in Art. 3 (10) defines the defeat device as ‘any element of design which
senses temperature, vehicle speed, engine speed (RPM), transmission gear, manifold vacuum
or any other parameter for the purpose of activating, modulating, delaying or deactivating the
operation of any part of the emission control system, that reduces the effectiveness of the emis-
sion control system under conditions which may reasonably be expected to be encountered in
normal vehicle operation and use.’

75 Case C-145/20 of 14 July 2022, para. 45 (3).

76 Case C-145/20 of 14 July 2022, para. 95, 96 and 97.

77 Directive (EU) 2019/771, Art. 3, Sec.7.

78 Pomar, 2019, p.5.

79 De Cristofaro, 2022, p. 9.

80 Van Gool and Michel, 2021, p. 143.
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‘any undertaking by the seller or a producer (the guarantor) to the
consumer, in addition to the seller’s legal obligation relating to the
guarantee of conformity, to reimburse the price paid or to replace, repair
or service goods in any way if they do not meet the specifications or any
other requirements not related to conformity set out in the guarantee
statement orin the relevant advertising available at the time of, or before
the conclusion of the contract.’®

Essentially, it is a voluntary undertaking by a seller or producer in respect of the
goods.®? Commercial guarantees can be beneficial in terms of sustainability and
circular economy if they provide for more sustainable remedies and a longer guar-
antee period compared to the legal guarantee.®> However, regarding the length of the
guarantee period, the ECC-Net Report named ‘Commercial Warranties - Are They
Worth the Money’ related to the average duration of the commercial warranties for
televisions, washing machines, and photo cameras showed that in this regard in a
considerable number of cases, the benefits for the consumers are minor.* The com-
mercial guarantee may also have detrimental sustainability effects. For example, it is
known that certain companies offer a ‘direct replacement guarantee” ‘do not wait for
repair but get your new product for free immediately.®> Such a solution that privileges
replacement over repair is, undoubtedly not sustainable.

Moreover, Directive (EU) 2019/771 explicitly enables the producer to offer the
consumer a commercial guarantee of durability for certain goods for a certain
period, in which case the producer will be directly liable to the consumer for repair
or replacement of the goods during the entire period of the commercial guarantee of
durability.®® This provision implies that the consumer can choose whether to request
repair or replacement from the seller or the producer.?” Additionally, the same Direc-
tive stipulates that the producer may offer the consumer more favourable conditions
in the commercial guarantee of durability statement.®® It is important to underline
that the producer’s liability depends on his/her free will to offer the commercial
guarantee of durability. Thislegal solution represents the main novelty in this respect
compared to Directive 1999/44/EC, which, as mentioned before, did not contain the
notion of durability.

81 Directive (EU) 2019/771, Art. 2, Sec.1(12).

82 Howellsetal,, 2018, p.198.

83 Van Gool and Michel, 2021, p. 146.

84 ECC-Net, 2014, pp. 62-63; DiMatteo and Wrbka, 2019, p. 519.
85 Terryn, 2019, p. 862.

86 Directive (EU) 2019/771, Art. 17, Sec. 1.

87 Marin Lépez, 2019, p. 19; Carcamo, 2022, p. 158.

88 Directive (EU) 2019/771, Art. 17, Sec. 1.
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8. Future steps

The same Directive (EU) 2019/771 obliged the European Commission to review the
application of this Directive, not later than 12 June 2024, including its provisions on
remedies available to the consumer and the producer’s commercial guarantee of
durability and submit a report to the European Parliament, to the Council, and to
the European Economic and Social Committee that should be accompanied, where
appropriate, by legislative proposals.®®

Inthisregard, itisimportant to mention that the European Commission adopted
a new Circular Economy Action Plan named ‘For a Cleaner and More Competitive
Europe’ in March 2020. This document accentuates the crucial importance of the
circular economy for citizens, stating that it will ‘provide high-quality, functional,
and safe products, which are efficient and affordable, last longer, and are designed for
reuse, repair, and high-quality recycling.*° The European Commission expresses its
willto include inits sustainable product policy legislative initiative, inter alia, propos-
als aiming at improving ‘product durability, reusability, upgradability, and repara-
bility, addressing the presence of hazardous chemicals in products, and increasing
their energy and resource efficiency.”* Furthermore, the new Circular Economy Plan
mentions the planned future changes directly connected to Directive (EU) 2019/771,
whose objective is empowering the consumer’s position in the circular economy.
First, the European Commission proposes revising EU consumer law to ensure that
‘consumers receive trustworthy and relevant information on products at the point
of sale, including on theirlifespan and the availability of repair services, spare parts,
and repair manuals.”? Additionally, creating ‘a new right to repair’ and considering
‘new horizontal material rights for consumers’ concerning, exempli causa, the avail-
ability of spare parts or access to repair, form part of the European Commission’s
agenda.”

Anotherimportant documentinthis respectis the European Parliament Resolu-
tion of 25 November 2020 - Towards a more sustainable single market for business
and consumers (hereinafter: ‘The Resolution’). The Resolution in Recital H explicitly
mentions the need to review Directive (EU) 2019/771by assessing measures to create
the right conditions for increasing product durability and ensuring a high level of
consumer protection. The European Parliament invites the European Commission to
devise a broad strategy to tackle planned obsolescence by engaging with sustainable
production and consumption patterns. The mentioned strategy should, inter alia,

89 Directive (EU) 2019/771, Art. 25.

90 The Circular Economy Plan, p. 2.
91 The Circular Economy Plan, p. 4.
92 The Circular Economy Plan, p. 5.
93 The Circular Economy Plan, p. 5.
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include measures to specify the pre-contractual information to be provided on the
estimated lifespan and reparability of the goods, as well as to develop and introduce
mandatory labelling aimed at providing clear and easy-to-understand information
to consumers on the estimated lifetime and reparability of the goods at the time of
purchase.®* It is important to stress that the estimated lifespan is to be expressed
in years and/or use cycles and determined before the placement of the goods on
the market utilising an objective and standardised methodology based on real-use
conditions, differences in terms of intensity of use, and natural factors, among other
metrics.®* The Resolution also states that the possibility of bringing the duration
of legal guarantees more into line with the estimated lifespan of the goods is to be
assessed during the preparation of the review of Directive (EU) 2019/771.9

Furthermore, the European Parliament invites the European Commission
to establish a more attractive and efficient right to repair. First, the Resolution
proposes significant changes related to the availability of spare parts consisting
of the encouragement of their standardisation for the sake of interoperability and
innovation, setting a mandatory minimum period for the provision of spare parts
that should reflect the estimated lifespan of the goods and ensuring that the price
of a spare part is reasonable and cost-efficient compared to the price of the whole
product and that repairers and consumers have access to the necessary spare parts
without unfair hindrances.®” The European Parliament proposes the prioritisation
of repair over replacement by extending guarantees or zeroing guarantee periods
for consumers who decide to choose this option and by ensuring that sellers always
inform consumers about the availability of this right.°® Finally, the Resolution calls
for the assessment of the ways to facilitate repairs by establishing a legal guarantee
for the parts replaced by a professional repairer when the goods are not covered by
legal or commercial guarantee anymore during the preparation of the review of (EU)
2019/771, as well as for encouraging Member States to introduce incentives which
promote repairs.®®

It is essential to mention that the European Commission adopted two new
proposals directly related to the topic of this paper, respectively, in March 2022 and
March 2023 - Proposal for a Directive of the European Parliament and of the Council
amending Directives 2005/29/EC and 2011/83/EU as regards empowering consumers
forthe green transition through better protection against unfair practices and better
information (hereinafter referred to as ‘The Green Transition Proposal’) and Proposal

94 The Resolution, Art. 5 (a) and (b).
95 The Resolution, Art. 5 (a).
96 The Resolution, Art. 5 (e).
97 The Resolution, Art. 6 (b), (c), (d).
98 The Resolution, Art. 6 (e).
99 The Resolution, Art. 6 (f) and (g).
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for a Directive of the European Parliament and of the Council on common rules
promoting the repair of goods and amending Regulation (EU) 2017/2394, Directives
(EU) 2019/771, and (EU) 2020/1828 (hereinafter referred to as ‘The Repair of Goods
Proposal’). The Green Transition Proposal amends Directive 2005/29/EC by, inter
alia, classifying a commercial practice containing false information on the product’s
main characteristics, such as environmental or social impact, accessories, durability,
reparability, after-sale customer service, and complaint handling as misleading.'°®
Moreover, it amends Directive 2011/83/EU obliging the seller (trader) to provide the
consumer information that the goods benefit from a commercial guarantee of dura-
bility and its duration in units of time, where that guarantee covers the entire good
and has a duration of more than two years when the producer makes it available. This
obligation applies to both contracts other than distance or off-premises contracts and
distance and off-premises contracts.’*

The Repair of Goods Proposal primarily applies to the repair of goods purchased
by consumers in case of alack of conformity that emerges outside the seller’s liability
established by Art. 10, Sec.1of Directive 2019/771.1°2 However, it amends the mentioned
Directive by introducing the rule stipulating that where the costs for replacement are
equal to or greater than the costs for repair, the seller shall repair the goods to bring
them into conformity.’*® This provision essentially thwarts the consumer’s liberty of
choice, enabling the seller to frustrate the consumer’s request to replace the goods
and repair them instead each time the repair costs are equal to or lower than the
replacement costs. The prioritisation of the repair depends upon its economic price
compared to the replacement. Substantially, the consumer can obtain replacement
of defective goods only when replacement costs are lower than repair costs. This
Proposal does not indicate how repair and replacement costs should be calculated.

9. Conclusion

Directive (EU) 2019/771, unlike its predecessor Directive 1999/44/EC, explicitly
mentions more sustainable consumption patterns, sustainable consumption, and a
circular economy. It defines the notion of durability, including it among the objective
requirements for conformity and envisaging the possibility for the producer to offer
the consumer a commercial guarantee of durability. The direct reference to these
notions is laudable. However, the legal theory stressed that the notion of durability

100 The Green Transition Proposal, Art. 1, Sec. 2 (a).

101 The Green Transition Proposal, Art. 2, Sec. 2 (ea), Art. 2, Sec. 3 (ma).
102 The Repair of Goods Proposal, Art. 1, Sec. 2.

103 The Repair of Goods Proposal, Art. 12.
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was implicitly covered in Directive 1999/44/EC by the consumer’s reasonable expec-
tations related to the quality of the goods.

Regarding other issues analysed in this paper, it can be stated that Directive
(EU) 2019/771 did not bring significant novelties in terms of sustainability. First, the
right to repair is not prioritised over the right to replace the goods. Sustainability
or environmental impact seems not to be included among the reasons that exclude
the consumer’s liberty of choice between repair and replacement. At the same time,
the obligation to provide spare parts is not part of the objective requirements for
conformity. Moreover, the opportunity granted to Member States to allow the con-
sumer to choose a specific remedy without being obliged to obey the hierarchy of
claims and, therefore, being able to terminate the sales contract immediately when
the lack of conformity becomes apparent within a period not exceeding 30 days
from the delivery of the goods is not concordant with the spirit of sustainability and
sustainable consumption patterns. Onthe other hand, the provision stipulating that,
in a situation where the lack of conformity affects only some of the delivered goods,
the consumer can terminate the contract solely concerning the flawed goods is
considered beneficial from the sustainability perspective. Finally, the minimal har-
monisation approach to the legal guarantee period permitting the Member States to
maintain or introduce longer time limits can also be deemed positive in this respect.
It is important to underline that the maximum harmonisation clause, which is the
main feature of Directive (EU) 2019/771, precludes the Member States from altering
the legal solutions toward a more sustainable model unless otherwise provided for
in the same Directive.

In sum, the contribution of Directive (EU) 2019/771 to achieving more sustain-
able consumption patterns, compared to Directive 1999/44/EC, seems fragile and
limited. The legal theory qualified it as ‘ocasién perdida/lost opportunity.’°* Taking
into account the documents and proposals adopted by the European Commission
and the European Parliament, it is to be expected that future amendments to Direc-
tive (EU) 2019/771 will bring more sustainable solutions by prioritising repair over
replacement, imposing on the seller the obligation to provide spare parts, together
with the obligation to give pre-contractual information on the estimated lifespan and
reparability of the goods.

104 Goldar, 2021, cited in Carcamo, 2022, p. 158.

99



Ivan JOKANOVIC

Bibliography

- Antoni¢, S.(2013) "Pink tranzicija u Srbiji - Sest teza za razumevanje nasih kulturnih
prilika [Pink Transition in Serbia - six theses for concerning our cultural situation],
Kultura, 2013/140 pp. 272-292. doi. 10.5937/kultural340272A

« Bourgoignie, T. (2020) “Sustainable Consumption and Obsolescence of Consumer

Products” in Do Amaral Junior, A., De Almeida, L., Klein Vieira, L. (eds.) Sustainable

Consumption the Right to a Healthy Environment, Cham: Springer Nature Switzer-

land AG, pp. 27-48. doi: 10.1007/978-3-030-16985-5_3

Capilli, G. (2007) “Las garantias en la venta de bienes de consumo”, Anuario de

derecho civil, 60(4), pp. 1679-1728.

Carcamo, R. B.(2022) “Garantias en las ventas de consumo y economia circular: ;E1

inicio de un nuevo paradigma?”, Revista de Derecho Civil, 9(2), pp. 141-186.

Carvalho, J. M. (2020) “Introduccién a las Nuevas Directivas sobre Contratos de

Compraventa de Bienes y Contenidos o Servicios Digitales” in Amayuelas, E. A.,

Lapuente, S. C.(eds.) El derecho privado en el nuevo paradigma digital, Madrid: Colegio

Notarial de Catalufia, pp. 31-48.

De Cristofaro, G. (2022) “Il recepimento della Direttiva 2019/771/UE nel diritto

italiano. Le opzioni fondamentali del legislatore nazionale. I limiti “soggettivi” ed

“oggettivi” posti all'ambito di operativita della nuova disciplina” in De Cristofaro,

G. (ed.) La nuova disciplina della vendita mobiliare nel codice del consumo, Torino: G.

Giappichelli Editore, pp. 1-34.

Deloitte (2016) Study on Socioeconomic impacts of increased reparability - Final

Report. Prepared for the European Commission, DG ENV.

DiMatteo, L. A., Wrbka, S. (2019) “Planned Obsolescence and Consumer Protection:

the Unregulated Extended Warranty and Service Contract Industry”, Cornell Journal

of Law and Public Policy, 2019/28, pp. 483-544.

ECC-Net (2014) Market study: Commercial warranties: Are they worth the money?

[Online]. Available at: https://www.eccbelgium.be/publications (Accessed: 13

January 2023).

Ellen MacArthur Foundation (2016) Empowering Repair [Online]. Available at:

https://emf.thirdlight.com/link/cmlae9odloel-s53z5b/@/preview/1?o (Accessed: 12

January 2023).

Goldar, M. G. (2021) “Propuestas para garantizar modalidades de consumo y

produccién sostenibles”, Revista de Fomento Social, 76(1), pp. 91-114. doi: 10.32418/

rfs.2021.299.4582

« Howells, G., Twigg-Flessner, C. and Wilhelmsson, T. (2018) Rethinking EU
Consumer Law, London and New York: Routledge, Taylor & Francis Group. doi:
10.4324/9781315164830

100


https://www.eccbelgium.be/publications
https://emf.thirdlight.com/link/cm1ae9odloe1-s53z5b/

Lack of conformity of goods with the contract and sustainability issue

« Imbruglia, D. (2022) “La sostenibilita dei rimedi consumeristici nella Direttiva
771/2019/UE e oltre", Actualidad Juridica Iberoamericana, 2022/16, pp. 354-371.

« Marin Lopez, M.]. (2019) “La Directiva 2019/771/UE, de 20 de mayo, sobre contratos
de compraventa de bienes con consumidores”, Centro de Estudios de Consumo, 2019,
pp. 1-19.

- Meski¢, Z., Zdraveva, N., Dabovi¢-Anastasovska, J., Gavrilovi¢, N. (2010) “Consumer
Sales Directive (99/44)" in: Civil Law Forum for South East Europe - Volume Il - VIIEU
Consumer Contract Law, Cavtat: Forum za gradansko pravo za jugoistoc¢nu Evropu,
pp. 518-550.

* Michel, A. (2018), “La directive 1999/44/CE sur la garantie des biens de consomma-
tion: un remede efficace contre l'obsolescence programmeée?‘, Revue européenne de
droit de la consommation, 2016 (2), pp. 207-236.

« Mi§¢enié, E., Kunda, I, Petri¢, S., Butorac Malnar, V., Vrbljanac, D., Winkler, S. (2021)
Europsko privatno pravo-posebni dio [European Private Law - Special Part], Zagreb,
Skolska knjiga.

« Petri¢, S. (2006) “Odgovornost za materijalne nedostatke stvari prema novom
Zakonu o obveznim odnosima” [Liability for Material Defects According to the New
Law on Obligations]“, Zbornik Pravnog fakulteta Sveucilista u Rijeci, 27(1), pp. 87-128.

« Pomar, F. G. (2019) “El Nuevo derecho europeo de la venta a consumidores: una
necrologica de la Directiva 1999/44°, Indret: Revista para el Andlisis del Derecho,
2019/4, pp.1-7.

- Terryn, E. (2019) “A Right to Repair? Towards Sustainable Remedies in Consumer
Law”, European Review of Private Law, 27(4), pp. 851-874. doi: 10.54648/erpl2019044

« Twigg Flesner, C.(2020) ,Conformity of Goods and Digital Content/Digital Services"
in Amayuelas, E. A., Lapuente, S. C. (eds.) El derecho privado en el nuevo paradigma
digital, Madrid: Colegio Notarial de Cataluiia, pp. 49-78.

- Twigg-Flesner, C. (2001) “The EC Consumer Sales Directive: a lot still to do*, Canter-
bury Law Review, 8(1), pp. 113-128.

« Van Gool, E. and Michel, A. (2021) “The New Consumer Sales Directive 2019/771 and
Sustainable Consumption: A Critical Analysis”, Journal of European Consumer and
Market Law, 4/2021, pp. 136-148. doi: 10.2139/ssrn.3732976

« Vito (2018) Repairability criteria for energy related products - Study in the BeNeLux
context to evaluate the options to extend the product life time - Final Report, ? [Online].
Available at: https://www.benelux.int/files/7915/2896/0920/FINAL_Report_
Benelux.pdf (Accessed: 13 January 2023).

« Zoll, F. A, Potudniak-Gierz, K. M., Baniczyk, W. K. (2020) ,Sustainable consumption
and circular economy in the Directive 2019/771", [IpaBoBeieHue, 64(4), pp. 526-550.
doi: 10.21638/spbu25.2020.406

101


https://www.benelux.int/files/7915/2896/0920/FINAL_Report_Benelux.pdf
https://www.benelux.int/files/7915/2896/0920/FINAL_Report_Benelux.pdf

Ivan JOKANOVIC

Legal Sources

« Act V of 2013 (Civil Code of Hungary)

» Circular Economy Action Plan - For a Cleaner and More Competitive Europe

+ Directive 1999/44/EC of the European Parliament and of the Council on certain
aspects of the sale of consumer goods and associated guarantees

« Directive (EU) 2019/771 of the European Parliament and of the Council on certain
aspects concerning contracts for the sale of goods

* Regulation (EC) No 715/2007 on type approval of motor vehicles with respect to
emissions from light passenger and commercial vehicles (Euro 5 and Euro 6) and
on access to vehicle repair and maintenance information

+ Resolution of the European Parliament of 25 November 2020 - Towards a more
sustainable single market for business and consumers

« The Irish Sale of Goods and Supply of Services Act (1980)

+ Treaty on the Functioning of the European Union

Decisions of the CJEU
+ Case C-404/06 of 17 April 2008
+ Case C-145/20 of 14 July 2022
Other Sources

« https://dictionary.cambridge.org/dictionary/english/planned-obsolescence
(accessed on 14 January 2023)

102


https://dictionary.cambridge.org/dictionary/english/planned-obsolescence

Irena KLEMENCIC

Financial autonomy of local self-government
in Croatia

ABSTRACT: The paper examines the notion and determinants of financial autonomy
of local self-government in Croatia. The right to local and regional self-government as
well as the competencies of local government units have been granted by the Constitu-
tion. Accordingly, the local government units are entitled to their own revenue, which
they freely dispose of in performing their activities. However, financial autonomy is
not clearly stated or defined, either at the constitutional level or at the statutory level.
The primary source of local units’ revenues are taxes, followed by aid, ‘own source’, and
earmarked revenues. The special emphasis of the paper is on ‘local’ taxes and the role
of local government units in the formal aspects of financial autonomy, i.e. designing
the local taxes’ notions and features. The paper also contains research on other local
government units’ revenues, their legislative basis and normative design, and their role
inlocal financial autonomy. Following the setting of the normative framework, the paper
goes on to investigate the substantive aspect of fiscal autonomy, i.e. the fiscal role of
local government taxes and other local revenue. The conclusions of the paper sum up
the findings of the research and provide recommendations with the aim of making the
system more sustainable in designing and achieving the financial autonomy of local
government units in Croatia.

KEYWORDS: financial autonomy, fiscal autonomy, local units, local taxes, Croatia

1. Introduction

The paper deals with aspects of financial autonomy in local self-government in
Croatia, with an emphasis on a narrower notion of fiscal autonomy, i.e. a focus on
local taxes. In Croatia there are three levels of government: the central government
and two levels of local self-government (regional, which includes counties, and

* Research and teaching assistant, Faculty of Law, University of Zagreb. https://orcid.
org/0000-0003-3804-946X.

https://doi.org/10.62733/2023.1.103-124

103


https://orcid.org/0000-0003-3804-946X
https://orcid.org/0000-0003-3804-946X
https://doi.org/10.62733/2023.1.103-124

Irena KLEMENCIC

local, which includes cities and municipalities). In this regard, the term ‘financial
autonomy of local self-government’ encompasses all levels (local and regional) of
local self-government. Following a brief constitutional provision on the right tolocal
and regional self-government, which should involve freely disposing of their own
revenue when performing their tasks, provisions with more details are contained in
statutory provisions. The statutes regulating this area, namely the Local and Regional
Self-government Act, as systemic act, and the accompanying Act on Financing of
Local and Regional Self-Government Units, were guided by the provisions of the
European Charter on Local Self-Government, especially Art. 9 thereof. Local taxes
are regulated by two additional pieces of legislation.

The financial autonomy of local self-government is a logical consequence of the
process of decentralisation, i.e. vertical division of government and limitation of
political power, resulting in increased efficiency of public administration.! ‘Finance
follows function’? The aim of decentralisation is making government more efficient,
flexible, and responsive.? The process of decentralisation is followed by the corre-
sponding financial effects. Accordingly, the notion of fiscal federalism describes the
division of taxation and spending powers between the central and sub-national levels
of government. The process of decentralisation allows governments to consider local
preferences in providing public services. Improper design of decentralisation makes
intergovernmental fiscal systems more complex and less equitable.*

Bird and Slack® suggest following the two principles in assighing revenues to
local governments: first, ‘own source’ revenues should provide sufficient funding
at least for the richest self-government units to cover all locally provided services
used primarily by residents; second, local revenue should be collected from residents
proportionately to benefits they receive from public services.

Fiscal or tax autonomy of sub-national levels of government represents an impor-
tant part of financial autonomy. Besides local taxes, there are other important factors,
such as non-tax revenue, financial equalisation, borrowing, and the participation of
sub-national levels of government in decision-making processes. Normatively, tax
autonomy is best defined in the European Charter on Local Self-Government, as it
includes various aspects of the notion.

The OECD® discusses various methods of assessment of the degree of tax auton-
omy of the sub-central levels of governments. First, the revenue from state and local
taxes (own and shared taxes) may be expressed as a percentage of the total revenue

1 Kregar, 2011, p. 1.

2 Bird and Slack, 2014, p. 361.
3 Bird and Slack, 2014, p. 368.
4 OECD, 2022.

5 Bird and Slack, 2014, p. 364.
6 OECD, 1999, p.10.
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(which includes taxes, non-tax revenue, and grants) of lower levels of government.
This method does not consider differences in the discretion over the tax base and
tax rates provided to states and local authorities, hence this method is limited to
the assessment of the tax autonomy of the lower layers of government. Second, it is
possible to measure the share of state and local taxes in the total tax revenue of the
general government. Tax revenue, in that case, belongs fully or partly to the state or
local level. The greatest level of fiscal discretion is granted to sub-central govern-
ments if they are free to determine both the taxable base and tax rates, without any
limits onthe revenue, base, or rate enforced by the central government. The opposite
case would be the central government deciding on the tax base and tax rates for the
taxes collected by sub-central governments, allowing hardly any fiscal autonomy
apart from administrative discretion regarding collection procedures. When observ-
ing tax-sharing options between government levels, the degree of tax autonomy of
the sub-central levels of government varies. It is crucial to determine whether the
consent of lower layers of government is required when deciding on the share in total
proceeds from certain taxes.

Taking this context into account, the OECD’ states that sub-central government
taxes can be divided into categories (ranked by decreasing control of the sub-central
levels of government over revenue sources):

1. Sub-central government is entitled to set the tax rate and tax base

2. Sub-central government is entitled to set the tax rate only

3. Sub-central government is entitled to set the tax base only

4. Tax-sharing arrangements (sub-central government determines revenue-

split; revenue-split may only be changed with consent of sub-central govern-
ment; revenue-split fixed in legislation and may unilaterally be changed by
central government; revenue-split determined by central government in
annual budget process)

5. Central government sets the rate and base of sub-central government tax.

The sub-central level of government plays an important role in situations 1-3, as well
as a part in situations under 4. In other situations, tax autonomy is limited or does
not exist.

Discussions about the tax autonomy of local units and in particular local taxes
can go in many directions and may involve investigating, most importantly, the
competence to introduce local taxes, to set the tax rate and tax base as well as tax
relief, and, finally, determine who will benefit from tax revenue - the central orlocal
government. The paperis an investigation of what kind of taxes are appropriate to be
enacted at the local level - income, property, or consumption taxes?

7 OECD, 1999, p.11.
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Besides local taxes, there are other sources of revenue for local units, such as
shared taxes, fiscal equalisation funds, funding of decentralised functions, charges,
fees, and contributions, which are all briefly reflected upon in the paper.

The structure of the paper is as follows. After the introductory remarks, the
second part of the paper covers financial autonomy and its normative framework,
the third is an analysis of the financial provisions of the European Charter of Local
Self-Government, and the fourth is an examination of the financial sources of local
and regional self-government. The fifth part of the paper deals with local taxes as a
source of local units’' funding, followed by fees and contributions as well as charges in
the sixth part. The seventh part contains the case law from the Constitutional Court,
followed by concluding remarks in the final chapter.

2. Financial autonomy and its normative framework

The Croatian Constitution® provides for a legislative framework for sub-national
administrative organization by recognising the autonomy of territorial self-govern-
ment. Chapter VIof the Croatian Constitution sets out provisions on community-level,
local, and regional self-government. The Constitution guarantees the right to local
and regional self-government to the citizens. This right is exercised through local
and/or regional representative bodies whose members are elected in free elections
based on direct, equal, and general suffrage. Other forms of citizen participation in
the administration of local affairs are meetings, referenda, and other forms of direct
decision-making.

There are two levels of self-government in Croatia. Municipalities (Croatian:
op¢ine) and towns (Croatian: gradovi) are units of local self-government?®, while
counties (Croatian: Zupanije) are units of regional self-government. The capital city
of Zagreb has the status of a county. It is also possible to establish community-level
self-government (Croatian: mjesna samouprava) in a community (Croatian: naselje)

8 The Croatian Constitution, OG 56/90,135/97,113/00, 28/01, 76/10 and 5/14. An English version is
available at https://www.usud.hr/sites/default/files/dokumenti/The_consolidated_text_of_the_
Constitution_of_the_Republic_of_Croatia_as_of_15_January_2014.pdf

9 In accordance with Art. 129A of the Constitution, units of local self-government administer
affairs of a local nature, fulfilling the needs of citizens directly: organisation of localities and
housing, zoning and urban planning, public utilities, child care, social welfare, primary health
services, early and primary education, culture, physical education and sports, technical culture,
consumer protection, protection and improvement of the environment, fire protection, and
civil defence. On the other hand, regional self-government administers affairs of regional
significance related to education, public health, zoning and urban planning, economic develop-
ment, transportation and the transportation infrastructure, planning, and the development of
the network of educational, health, social, and cultural institutions.
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orapartof acommunity. Units of local and regional self-government are autonomous
in administering the affairs in their jurisdiction and subject only to the review of
constitutionality and legality by authorised state bodies.

The Local and Regional Self-Government Act!® primarily contains provisions
on the organisation and competencies of local and regional self-government and
represents a systemic act for this area. The Act sets out in Art. 68 that the local and
regional self-government units have revenue over which they have free discretion,
in line with their competencies. The revenue must be proportional to the activities
performed by their bodies. The revenue sources include

» municipal, city, and county taxes, surtaxes, charges, contributions, and fees;

* revenue based on ownership;

+ revenue from companies and other legal persons in a local unit;

* revenue from concession charges;

* penalties and property seized during offence procedures;

 sharein shared taxes;
aid from the central government;

+ otherrevenue, as set out by law.

The provision of Art. 68(a) contains an obligation of publicity and transparency of
information on planning, drafting, adopting, and executing local budgets. The basic
financial act of local and regional self-government units is the budget. Upon the
proposal of a budget by the head of a municipality, mayor, or head of a county, it must
be adopted by the representative body of the local/regional self-government unit.
The Act contains some further provisions regarding missing the deadlines for the
adoption of a budget and the implementation of a temporary budget.

The normative framework of financing local and regional self-government units
in Croatia encompasses several legal sources: the Constitution, European Charter on
Local Self-Governance, Local and Regional Self-Government Act, Act on Financing
Local and Regional Self-Government Units, and Budget Act.

The Constitution contains scarce provisions on the financial autonomy of local
self-government. Art. 131 states that the units of local and regional self-government
are entitled to their own revenue, which they must have the right to dispose of freely,
inthe performance of their tasks. The revenue of local and regional units of self-gov-
ernment has to be proportional to their powers, in accordance with the Constitution
and law. Inthatregard, the state must provide financial assistance to weaker units of
local and regional self-government.

10 Local and Regional Self-Government Act, OG 33/01, 60/01,129/05,109/07,125/08, 36/09, 36/09,
150/11,144/12,19/13,137/15,123/17,98/19, 144/20.
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The three principles (the right to own revenue, principle of proportionality of
revenue and responsibilities, and principle of solidarity) correspond to the principles
enshrined in the European Charter of Local Self-Government (see Chapter 3). This
leads to the compliance of Croatian legislation with the standards and requirements
of the Charter. However, improvements are possible and necessary.!

The Constitution remains silent on defining the type of revenue or ‘own’ resources
oflocal government units. However, there is a separate piece of legislation dedicated
tolocal government units’ financing - The Act on Financing Local and Regional Self-
Government Units.?? This act is the central legal source for this issue. The Act was
passed in 2017 and replaced the previous act of the same name.

3. European charter of local self-government

The Republic of Croatia is a party to the European Charter of Local Self-Government.
The Charter was ratified and published in Croatia in 1997* and it entered into force
on 1February 1998.% Croatia ratified all paragraphs of Art. 9 of the Charter, relating
to financial resources of local authorities.®

In short, the Charter provides its parties’ local authorities with the right to
adequate financial resources of their own, of which they may dispose freely. Their
financial resources must be commensurate with their constitutional and statutory
responsibilities. Local taxes and charges have been emphasised as an indispensable
source of revenue. Local units should have the power to determine the tax rate. Suf-
ficiently diversified and buoyant financial systems must enable local authorities to
keep pace with the real evolution of the cost of carrying out their tasks. Financially
weaker local authorities enjoy the protection of financial equalisation procedures,
with the aim of correcting the effects of the unequal distribution of potential sources
of financing and of the financial burden. Local authorities must be consulted on the
way in which redistributed resources are allocated to them. Grants to local authori-
ties must not be earmarked for the financing of specific projects to protect the basic
freedom of local authorities to exercise policy discretion within their own jurisdic-
tion. Local authorities must have access to the national capital market to borrow for
capital investment.

11 Rogi¢ Lugari¢, 2011, p. 65.

12 The Act on Financing Local and Regional Self-Government Units, OG 127/17,138/20.

13 Acton Confirming European Charter on Local Self-Government, OG MU 14/97.

14 Announcement on the entering of European Charter on Local Self-Government into force, OG
MU 2/2007.

15 See also Dobrié¢, Gadzo and Bodul, 2016, p. 313.
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Asthe implementation of the Charter provisions in Croatia goes, there are many
challenges, some of which are mentioned with the aim of possible improvements. The
first concern relates to paragraph 1 and the earmarked character of local units’ rev-
enues. As the purpose of local units’' revenue is mostly set in advance, local units may
not freely dispose of the financial resources, which limits their financial indepen-
dence. The second concern is related to paragraph 2, i.e. that local units should have
financial resources commensurate with their responsibilities. This is also not the
reality as the local units’ responsibilities surpass their financial resources. Finally,
paragraph 6, which sets out the obligation to consult local units on how redistributed
resources are allocated to them, has not been used in practice. Local units were never
co-creators of financial policy and have not been consulted on financial issues.

4. The Act on Financing Local and Regional
Self-Government Units

The Act on Financing Local and Regional Self-Government Units thoroughly lists
local and regional self-government units’ revenue sources. One of the most important
aspects in this regard is the normative framework of tax autonomy. Rogi¢ Lugaric'®
referstothe fiscal power of local units as delegated or derivative, since local units are
not independent in designing and introducing local taxes. They are only authorised
to set the local taxes’ tax rates, which often makes local taxes an insufficient source
for financing delegated activities.

According tothe Act on Financing Local and Regional Self-Government Units, the
funds necessary for performing local units’ tasks must be contained in their budget.
The sources of local units’ funding are, as set out by Art. 3(1), tax revenues, aid, as well
as ‘own’ and earmarked revenue.” As far as tax revenue goes, the provision related to
joint taxes and local taxes covers it.

4.1. Revenue from contractual annual fees for concessions

The revenue from contractual annual fees for concessions represents shared revenue
of the state, municipalities, and cities. These funds are collected for extracting
mineral, geothermal, and natural spring water and for the use of water for the public
water supply system. This revenue is shared between the state, the municipality,

16 Rogi¢ Lugarié¢, 2021, p. 65.
17 For additional information on financing local and regional self-government units in Croatia,
see Sinkovi¢, 2019.
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and the city where the extraction is performed or the water is used. The share of the
municipality and the city in revenues from the concession for extracting mineral,
geothermal, and natural spring waters is 50% and the share of the state 50%. In case
of the fee for concession for the use of water for public water supply system, the share
of the municipality and the city is 30% and the share of the state is 70%.

4.2. Shares in personal income tax revenues

In accordance with Art. 5 of the Act, personal income tax is a shared tax whose rev-
enues are shared between municipalities, cities, and counties. This is the only shared
tax in the Croatian tax system. The share of a municipality or a city is 74%, the share
of a county 20%, and the remaining 6% is used for decentralised functions.

Municipality, city, county, and the City of Zagreb, which take part in funding
decentralised functions, distribute the part for decentralised functions by using 1.9%
for primary education, 1.3% for secondary education, 0.8% for social care (0.2% for
social care centres and 0.6% for nursing homes, 1.0% for health, and 1.0% for public
firefighting teams. The Ministry of Finance, Tax administration is entitled to 1% of
charged revenue for the administration of personal income tax.

4.3. Distribution of fiscal equalisation funds

Municipalities, cities, and counties whose capacities for tax revenue are lower than
the referent value of capacity for tax revenue are entitled to receive funds of fiscal
equalisation. The capacity for tax revenue is calculated by considering a five-year
average of total revenue from personal income taxes and surtaxes, which would
be charged had the highest statutory surtax rate been applied, per capita for a local
unit. The referent value of the capacity for tax revenue is a five-year average of all
the personal income tax revenue of all local units and revenue from surtaxes, which
would be charged had the highest statutory surtax rate been applied, per capita for a
local unit, increased by 50%.

Fiscal equalisation funds are non-earmarked and are considered current aid
(Croatian: tekuc¢e pomo¢i) from the state budget. They are calculated as the difference
between the referent value of capacity of tax revenue and capacity for tax revenue of
a local unit, multiplied by the number of inhabitants of that local unit.
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4.4. Funding of decentralised functions

The Government may decide on the minimal amount of funds necessary for the
funding of the decentralised functions of primary and secondary education, social
care, healthcare, and firefighting. The funds are covered from the personal income
tax revenue intended for decentralised functions. If the collected funds are lower
than the amount determined by the Government, local units are entitled to aid
of equalisation for decentralised functions, in the amount necessary to achieve
minimum financial standard for each decentralised function.

5. Fiscal autonomy and local tax autonomy

5.1. Tax autonomy of local and regional self-government units

Bronié¢*® discusses the types of taxes suitable to be entrusted to lower levels of govern-
ment. Property tax, vehicles tax, and various user charges and fees, as well as local
corporate income tax, are easily administered by lower levels of government over
local populations without causing harmful tax competition. Broni¢ emphasises that
the attribution of taxes to local units should depend on their expenditures (e.g. local
units responsible only for collection of rubbish should be granted a user charge or a
low-rate general local tax; however, if they have competencies in social services, such
as health or education, they should have a more abundant source of revenue with
clear political accountability). Significant tax autonomy for lower levels of govern-
ment would allow them to independently decide on their own tax policy, especially
on tax rates. The probability is that sub-central governments would more efficiently
spend and control their own expenditures if they had control over their revenue and
were accountable for their actions.

Bird® provides a list of the characteristics of a good sub-national tax. The tax
base should be relatively immobile, giving local authorities space in setting tax rates
without danger of losing their tax base. Tax revenue should be adequate to fund local
needs, as well as relatively stable and predictable. The tax burden should not be put
onnon-residents. The tax base should be visible, which would contribute to account-
ability. Taxpayers should consider the tax fair and the tax should be relatively easy
to administer.

18 Broni¢, 2013, p. 627.
19 Bird, 2010, p. 3.
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In Croatia, local taxes are not a constitutional category, and they have been regu-
lated by two statutes. The first one, the Local Taxes Act,?® and the other one, The Real
Estate Transfer Tax Act,? fallinto this category because their revenue belongs tolocal
self-government units, i.e. cities and municipalities. The local units are not autho-
rised to introduce any other taxes apart from those enumerated by these acts. Rogi¢
Lugari¢? explains that local self-government units (cities and municipalities) have
the right to choose which local taxes to introduce (out of those set out by the statute)
and prescribe the tax rates (within statutory limits). Regional self-government units
(counties), however, do not enjoy any such authority - they may not choose which
taxes are to be introduced, nor may they influence the tax rates.

Both the previously mentioned statutes are adopted at the national level by
the Croatian Parliament. The statutes regulate most of the features of local and
regional taxes; however, certain elements of taxes whose revenues belong to local
self-government units may be designed by local units. Cities and municipalities may
choose whether they will introduce local taxes. Also, the power of deciding on certain
taxes’ elements allows the local units’ representative body to set out the following:

« tax rate of surtax to personal income tax;

+ tax rate and competent body for assessing and collecting consumption tax;

« amount of holiday home tax, dependent on the infrastructure and other cir-
cumstances relevant for the use of the house, as well as the competent body for
assessing and collecting the holiday home tax;

+ forthe purpose of taxes on the use of public land, define publicland, the amount
and conditions of paying the tax, and the competent body for assessing and col-
lecting taxes on the use of public land.

The local units’ decisions on local taxes must be delivered to the Tax Administration
to be published and implemented.

The Local Taxes Act entered into force on 1January 2017 and regulates the system
of assessing and collecting the local taxes which serve as source of local units’ financ-
ing. Some of the taxes included in this act were formerly regulated by The Act on
Financing Local and Regional Self-Government Units. The Act introduced a new tax
in the Croatian tax system - the real estate tax which was due to enter into force on
1January 2018; however, the subsequent amendments? abolished this tax before its
entry into force.

The administration of assessing and collecting of local taxes (apart from surtax
on personal income tax and tax on slot machine games) is performed by competent

20 Local Taxes Act, 0G 115/16,101/17,114/22.

21 Real Estate Transfer Tax Act, 0G 115/16,106/18.

22 Rogi¢ Lugari¢, 2011, p. 66.

23 The amendments on the Act on Financing Local and Regional Self-Government Units 0G 101/17.
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local and regional self-government units' bodies. The administration of the surtax on
personal income tax and tax on slot machine games is performed by the Tax Admin-
istration. Exceptionally, local units’ representative bodies may decide on delegating
the assessing and collecting of local taxes to otherlocal unit’s body, under the condi-
tion that the other local unit’s representative body accepts this delegation (art. 41).

In accordance with Art. 79 of the Local and Regional Self-Government Act,?* the
supervision over the legality of general acts passed by the representative bodies of
municipalities, cities, and counties is performed by competent state bodies, which is
inthis case the Tax Administration, in accordance with Art. 53 of the Local Taxes Act.
If determined that the local self-government units’ general act is not in accordance
with the Constitution or the statute or that there were some procedural faults upon
its adoption, it may decide to put the general act or some of its parts aside. In that case,
the Tax Administration continues the procedure before the High Administrative
Court, which should evaluate its legality (Art. 82). The most frequent violations relate
totimeframes for passing a decision, acting outside the competencies of alocal unit’s
body, failing to submit the decisions to the Tax Administration, or passing multiple
contradictory decisions.?

5.2. Regional taxes

The taxes belonging to regional self-government units (counties)®* are the
inheritance and gifts tax, read motor vehicles tax, vessels tax, and tax on slot machine
games, as set out by Art. 3-19 of the Local Taxes Act.

The inheritance and gifts tax is paid on money, securities, and movable property
with avalue higher than 6,636.14 EUR. Taxpayers are natural and legal persons who
inherit or receive a gift in Croatia. The tax base is the amount of money or market
value of securities and movable property, and the tax rate is set at 4%. Close relatives
and state bodies are exempt from paying the tax. Taxis the revenue of aregional unit
where the taxpayer resides or, alternatively, where the testator or the donor resides.

The road motor vehicles tax is paid annually by legal and natural persons who
register their car. The tax is assessed by considering engine power and the age of
the vehicle. Vehicles owned by state and public bodies are exempt. It is the revenue

24 The Local and Regional Self-Government Act, OG 33/01, 60/01, 129/05, 109/07, 125/08, 36/09,
36/09,150/11,144/12,19/13,137/15,123/17,98/19, 144/20.

25 Tax Administration (2020) Odluke jedinica lokalne samouprave kojima se propisuje pla¢anje
lokalnih poreza, 28 August 2020, Klasa: 410-01/17-01/700, available at: https://www.rrif.hr/
odluke_jedinica_lokalne_samouprave_kojima_se_propi-3791-misljenje/ (28.11.2022)

26 For more informational on regional self-government units’ taxes, see Mari¢ & Stipi¢, 2019a.
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of a regional government unit in accordance with the seat or residence of the
vehicle owner.

The tax on vessels is paid by natural or legal persons owning a vessel. It is paid
annually, and the amount of tax due depends on the length of the vessel, whether the
vessel has a cabin, and the motor power. It is the revenue of the county of registration
of a vessel.

The tax on slot machine games is paid for the use of slot machines in entertain-
ment clubs, catering facilities, public objects, and other public premises. The taxpayer
is a natural or a legal person who provides for the use of slot machines. The tax is
paid in the amount of 13.27 EUR per month per machine and it is the revenue of the
regional government unit where the machine is located.

5.3. Local taxes

Local self-government units (municipalities and cities) are authorised to levy a
surtax on income tax, consumption tax, tax on holiday houses, and tax on the use of
public land.?” The provisions on local taxes are contained in Art. 20-29 of the Local
Taxes Act

A surtax on income tax may be imposed on personal income taxpayers. The
maximum tax rate is 18%, depending on the size of a local unit, as decided by
the representative body. Tax revenue belongs to the local unit of the taxpayers’
residence.

The consumption tax is paid for the consumption of alcoholic beverages, natural
wines, special wines, beer, and non-alcoholic beverages in catering facilities. The
taxpayer is the person providing catering services. The tax base is the retail price
of the beverage without VAT. Tax is paid at a rate of 3%. It is paid monthly, and the
revenue belongs to the local unit where the sale occurred.

The tax on holiday houses is paid by natural and legal persons owning a holiday
house. Itis paid in the amount of 0.66 - 1.99 EUR/m?2 of the house’s surface, as set out
by the local unit’s representative body. The tax is the revenue of the local unit where
the house is set.

The tax on the use of public land is paid by natural or legal persons using the
publicland. The amount and the conditions are determined by the local unit. The tax
is the revenue of the local unit where the public land is used.

Additionally, as set out by a separate act, the Real Estate Transfer Tax Act,?® real
estate transfer tax is paid on the transfer of real estate, i.e. acquiring ownership (by

27 For more information on city and municipality taxes, see Mari¢ & Stipi¢, 2019b.
28 Real Estate Transfer Tax Act, 0G 115/16,106/18.
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purchase, inheritance, exchange, gift, etc.) over a property in the Republic of Croatia.
The taxpayeris the person acquiring the real estate. The tax base is the market value
of real estate at the moment of transfer. The tax rate is set at 3%. The tax is not paid by
the Republic of Croatia and its bodies, diplomatic and consular representatives, close
family members, etc. The tax obligation occurs at the moment of signing a contract on
the transfer of real estate, or a final judgement. The real estate transfer tax return is
submitted by a notary public. Tax revenue belongs to the local self-government unit
where the real estate is located.

5.4. Local and regional self-government units’ revenue

Table 1: Share of total tax revenue compared to the total revenue of the local and
regional self-government units

Total revenue | Tax revenue ;ﬁ.v::gzj::::( Revenue from
(2020, HRK (2020, HRK . property taxes
mill) mill) (only PITis shared | ™5 .| taxes)
revenue)

All local units 27.860 15.187 13.679 1.143
Local self-
government 23.043 13.276 11.962 1137
units
-cities 17.751 10.745 9.784 811
-municipalities 5.292 2.531 2.178 326
Regional self-
government 4.817 1.911 1.717 5
units

Source: the author, using data from the Ministry of Finance, https://mfin.gov.hr/istaknute-
teme/lokalna-samouprava/financijski-izvjestaji-jlp-r-s/pr-ras-i-ras-funkc-za-razdoblje-2014-
2020/3173?trazi=1&=&page=3

Table 1 contains information onlocal units’ total revenue, tax revenue, revenue from
personal income tax and surtax, and revenue from property taxes. Tax revenue
represents over 50% of total local units’ revenue. The largest share of revenue comes
from the personal income tax and surtax. Income from property taxes plays a less
important role. The share of regional self-government units (counties) in total local
units’ revenue represents 20% or less.
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Table 2: Structure of municipal revenues in 2020

Type of revenue Amount (2020; in HRK mill.) | Share in total revenue
Total revenue 5.292 100
Tax revenue 2.531 47.8
Aid from abroad and the

general budget 1425 26.9
Income from property 367 7
Income from administrative 909 172
fees

Income from sales of goods and 42 0.8
services

Penalties 17 0.3

Source: the author, using data from the Ministry of Finance, https://mfin.gov.hr/istaknute-
teme/lokalna-samouprava/financijski-izvjestaji-jlp-r-s/pr-ras-i-ras-funkc-za-razdoblje-2014-
2020/3173?trazi=1&=&page=3

Table 2 shows the structure of municipal revenue in 2020. Tax revenue represented
almost 50%, followed by aid and income from fees. Income from property, sales of
goods and services, and penalties contributed with smaller amounts.

Asshown in Tables 1and 2 above, over a half orlocal units’ revenues are tax revenue.
Local taxes play aless significant role than a share of personal income tax. Surtax on
personalincome tax is the most abundant of the tax revenue. It should be emphasised
that local units have no impact on determining the share of personal income tax
revenue allocated to them. Therefore, despite a significant share of local taxesinlocal
units’ revenues, their fiscal autonomy remains limited to determining only certain
aspects of local (city and municipality) taxes.

Bronic¢?® concludes that tax autonomy is low, as municipalities and cities only
decide independently on tax rates and the tax base of tax on the use of public land.
Her overall estimate is that the collected local taxes in Croatia are very low and in
the 2002-2010 period, they amounted to only 0.7% of total tax revenue at the level
of the general government.3° Over half of that amount was revenue from surtax on
personal income tax, and over 80% of tax revenue was collected in only 33 local units
(out of 556 local units).*' The author’s overall evaluation is that local taxes in Croatia
are underrepresented and account for only one fifth of the local tax revenue in OECD
countries. This leads to the conclusion that a part of cities and municipalities do not

29 Bronié, 2013, p. 629.
30 Broni¢, 2013, p. 639.
31 Bronié, 2013, p. 641.
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try enough - they often do not introduce local taxes or when they introduce them,
they set out below average tax rates. The amount of collected revenue relates to the
level of development of a city or a municipality, hence higher revenue is achieved by
developed and tourism-oriented municipalities and cities.3?

Similar conclusions are brought by Rogi¢ Lugarié,*® who reflects on the fiscal
capacities of local units and claims that local units have not been using sufficiently
fiscal authority to increase their fiscal capacity. Many local units do not introduce all
the possible taxes or they prescribe minimal tax rates. Hence, their potential fiscal
capacity is larger than what is implemented. This leads to pressure towards central
authorities to redistribute budget funds, leading to unnecessary political tensions.
Additionally, Rogi¢ Lugari¢ discusses limited disposal over local budgets’ revenues
insofar as non-tax revenues are earmarked, and the revenues from a shared tax are
related to financing decentralised functions.3

Dobri¢, Gadzo, and Bodul® consider the fiscal effects of local taxes and conclude
that the fiscal potential of most of them is negligible, apart from the surtax to per-
sonal income tax, which contributes the most to the local self-government units’
revenues.

6. Non-tax revenue: fees, contributions, and charges
as a source of local units’ funding

6.1. Utility contribution and utility fee

Averyimportant area which requires attention from the financial perspective are
utility services. In Croatia, they are regulated by Utility Services Act.3® As set out
in Art. 2, utility services represent a system of activities, building and maintaining
utility infrastructure and keeping utility order in local units. Utility services are
performed inline with the principles of protecting the public interest, proportional
benefits, solidarity, public services, non-profit, subsidiarity, universality and
equal approach, adjustability, continuity, quality, efficiency, protection of users,
environment and cultural goods, security, publicity, affordability, and protection
of endangered citizens (Art. 4). In accordance with Art. 21, utility services are activi-
ties which enable building or maintaining utility infrastructure as well as utility
serviceswhich provide individual users with services necessary for everyday living

32 Broni¢, 2013, p. 651.

33 Rogi¢ Lugari¢, 2011, p. 66.

34 Rogic¢ Lugarié, 2011, p. 70.

35 Dobri¢, GadZo and Bodul, 2016, p. 316.

36 Utility Services Act, OG 68/18,110/18, 32/20.
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and working in a local unit. Utility services are performed by utility companies
founded by a local unit, public institution founded by a local unit, service founded
by alocalunit, natural orlegal person based on concession agreement, or natural or
legal person based on a contract on performance of utility services (Art. 33). Utility
services are funded from the price of utility services, local units' budgets, and other
revenues.

Anotherimportantissue is the building and maintaining of utility infrastructure
(e.g. roads, parking lots, garages, green surfaces, buildings and appliances for public
use, public lighting, cemeteries, and public transportation buildings (Art. 59). Those
are public goods, owned by one or more local units or a person performing utility
services, and they have a special legal status (Art. 61). The Act prescribes that the
building and maintaining of utility infrastructure is funded from utility contribution
(Croatian: komunalni doprinos), utility fee (Croatian: komunalna naknada), price of
utility services, concession fee, local units’ budgets, EU funds, other contracts, and
fees and donations.

Art. 76-90 deal with the utility contribution, which is charged for using utility
infrastructure in a local unit, as well as the benefits of a construction site when a
building is built. It represents the local unit’s revenue and it is earmarked only for
funding construction and maintaining utility infrastructure. It is paid by the owner
of theland where the building is built, in one instalment with a possibility of deferral
of payment. The representative body of a local unit must decide on utility contribution
zones, single unit value of utility contribution per zones, methods and timeframes for
payment, and exemption of from paying utility contribution. The utility contribution
is calculated by multiplying the volume of a building in construction with single unit
value of utility contribution in a zone of construction.

The utility fee3” (Art. 91-102 of the Act) is a monetary public payment for the
maintenance of utility infrastructure. It is the revenue of a local unit, and it is
earmarked, with a possibility of using the funds for building objects for education,
social services, sports, and culture as well as improving the energy efficiency of
public buildings. It is paid for using living area, garages, business premises, building
land used for business purposes, and unbuilt building land. The fee is paid in the
areas which are equipped at least with a road and public lighting, power network,
and water supply. It is paid by the owner of a piece of real estate, i.e. its user. The
representative body of a local unit must decide on the zones where the utility fee
is paid, coefficient of a zone, purpose coefficient, time frame for payment, as well
as exemptions for payment. The representative body also determines the value of
a utility fee point per square meter, in accordance with estimates of the costs of
maintaining utility infrastructure. The fee is calculated per square meter of a piece

37 For more details on utility fees, see Zuni¢ Kovacevi¢ § Gadzo, 2014.
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of real estate by multiplying the zone coefficient, purpose coefficient, and value of
the utility fee point.

In 2020, local units collected 3.18 billion HRK in utility fees and contributions.
Utility contributions brought 800 million HRK, and utility fees were 2.4 billion HRK.
This represents 11.4% of totallocal units’ annual revenues,*® making this an important
source of local units’ financing.

6.2. Charges

Charges (Croatian: pristojbe) are another source of public revenue important for
local governments in Croatia. Charges which are of importance for the local budgets
are administrative charges (Croatian: upravne pristojbe). In accordance with the
Administrative Charges Act,* the charges are paid for the submission of documents
and actions before state bodies, diplomatic and consular missions, local units’ bodies,
and legal persons with public authorities, in the amount determined by the tariff.
Charges are paid by the person who initiates the procedure or performs an action
for which charges are prescribed. Recently, the system of e-charges was introduced.
In case no prescribed charge has been paid, no actions will be taken by state bodies.
The revenue from duty stamps is the shared revenue of the state budget and local
budget of the unit where the duty stamp was sold, in equal parts. Charges paid on the
transaction account for submission of documents or actions before local or regional
units’ bodies are the local or regional units’ revenue. Charges paid directly on the
transaction account for the submission of documents or actions before legal persons
with public authorities are also local units’ budget revenue, determined where the
approval to the legal person was issued or according to the seat of the local unit where
the action was performed.

7. Case law from the Constitutional Court

Although the Constitutional Court rarely deals with tax-related cases, there are
two local-taxes-related cases worth mentioning. In the first case’, the proposal for
determining compliance with Art.18(1) of the Real Estate Transfer Tax Act* from 1997
with the Constitution claimed that the 20% increase in the real estate transfer tax if

38 More on https://mfin.gov.hr/istaknute-teme/lokalna-samouprava/financijski-izvjestaji-jlp-r-s/
pr-ras-i-ras-funkc-za-razdoblje-2014-2020/3173?trazi=16=5page=3

39 Administrative Charges Act, 0G 115/16.

40 Arbutina, 2012, p.1300.

41 Real Estate Transfer Tax Act, OG 69/97.
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the tax return had not been filed on time was unconstitutional because the Act set
out the minimum amount of increased tax obligation (no less than 1.000 HRK). The
plaintiff invoked Constitutional provisions on equality, social justice, and the rule of
law. The Court held that the proposal was justified and abolished the provision.*> The
Court claimed that the 20% taxincrease was in fact punitive taxation, not inline with
Art. 51 of the Constitution. The Real Estate Transfer Tax implementation is related
to the Personal Income Tax Act, which at the time prescribed a misdemeanour fine
0f 1.000-10.000 HRK for failing to file a tax return on time. This puts taxpayers with
a higher tax base into a more favourable position, as low-income taxpayers end up
paying the punitive tax at a rate higher than 20% because of the minimum amount
of fine prescribed (1,000 HRK).

The second case relates to the Financing of Local and Regional Self-Government
Units Act, which included the introduction of a tax on unused agricultural land, tax
on unused entrepreneurial real estate, and tax on unbuilt construction land.** The
plaintiffs contested the constitutionality of those taxes. The taxes were introduced
in the Croatian tax system in 2001 and had some non-fiscal goals - they were sup-
posed to ‘punish’ real estate owners who had not used their real estate in line with
its purpose. The second purpose was fiscal, as the revenue was to be used for the
funding of municipalities. The plaintiffs disputed those taxes by stating that they
were opposed to principle of equality. Real estate should be taxed based on the fact of
ownership overit, not on how the real estate isused, and the tax should be imposed on
all owners of a certain kind of real estate, not just those who do not use the property
in the way the legislator thinks it should be used. Those taxes are in fact punitive
taxesbecause they are designed to force the owners into a certain behaviour, which is
both unconstitutional and unlawful. The Court accepted the proposals and abolished
provisions regulating those taxes.** The Court emphasised the importance of right of
ownership and stated that owners may not be forced to use their propertyina certain
way and be punished if they do not obey. The principle of legal certainty applies, as
the provisions do not instruct the owners on what kind of use would exempt them
from paying taxes. The provisions are also held to be derogating from Art. 51 of the
Constitution as they had not followed the ability to pay principle, nor the principles
of equality and equity in the tax system, as the taxpayers were some, but not all, real
estate owners.

42 The Constitutional Court decision (Odluka Ustavnog suda Republike Hrvatske broj U-I-
1023/1999. od 23. veljace 2000.), 0G 26/00.

43 Arbutina, 2012, p.1301.

44 The Constitutional Courtdecision (Odluka Ustavnog suda Republike Hrvatske broj:U-1-1559/2001
1U-1-2355/2002 od 21. veljace 2007.), OG 26/07.
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8. Conclusion

The paper contains an overview of sources of financing for local and regional self-
government units in Croatia. Starting from the Constitutional level, as well as the
relevant international treaty, the European Charter of Local Self-Government, the
paper presents the main features of sub-central government systems. Continu-
ing to the statutory level, the systemic Local and Regional Self-Government Act
is analysed, along with accompanying Act on Financing Local and Regional Self-
Government Units.

The central part of the paper deals with sources of local and regional self-gov-
ernment units’ revenues. Local taxes play the most important role in thisregard. The
paper deals with the concept of financial autonomy by looking into the competences
of central and local governments to introduce, design, and charge local taxes. The
theoretical concept is applied in the case of Croatia, where two sub-central levels
of government (local and regional) have different types of authority regarding local
taxes. While the regional self-government units only apply taxes as set out by the
statute, local self-government units enjoy wider authority and may determine which
taxes to apply and set out tax rates or the amount of taxes.

Shared tax revenue from personal income taxes represents an important local
revenue source, along with fiscal equalisation funds and decentralised functions
funds. Fees, contributions, and charges are an additional local revenue source.

In the revenue structure, local taxes, particularly the surtax to personal income
tax, hold the highest share of local revenue, while the other taxes mostly represent
taxes of minor importance which bring lower revenues. They are followed by transfers
and other earmarked/quasi-fiscal public revenue sources, which may be negatively
evaluated from the transparency standpoint.

The paper examines the practice of the Constitutional Court of Croatia and
discusses two cases which influenced the changes in the real estate transfer tax as
well as led to abolishing taxes on unused agricultural land, taxes on unused entre-
preneurial real estate, and taxes on unbuilt construction land. The court held that
the statutory provisions departed from principles of equality, social justice, and the
rule of law.

The recommendations for designing a more sustainable financing system pri-
marily go towards strengthening the role of local self-government units in decision-
making process on local taxes. Apart from a few notable examples, most local taxes’
elements in Croatia have been set out by statutory provisions at the state level.
However, a more active role of local units might make them more invested in local
tax policy issues. Also, along this line is encouraging local units in more active use of
local taxes, especially in cases where no taxes were introduced despite the possibil-
ity thereof. The dependence of local units on transfers from the central government
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without exercising the possibility of ensuring the funds from local taxes should be
frowned upon. This might even lead to occurrence of ‘local tax havens’ because of tax
competition between the local units and a race to the bottom in attracting invest-
ments by providing a more favourable tax treatment. Finally, the current balance
between earmarked and non-earmarked revenue should be significantly shifted
towards non-earmarked revenue by replacing several charges with a property tax,
i.e.real estate tax. Thisideawas already adopted in the Local Taxes Act; however, due
to the political pressures and calling upon the land registry not being up to date, the
real estate tax was abolished before it entered into force.

122



Financial autonomy of local self-government in Croatia

Bibliography

- Arbutina, H.(2012) ‘Ustavnainadnacionalna ogranic¢enja ovlastenja na oporezivanje’,
Zbornik Pravnog fakulteta u Zagrebu, 62(5-6), pp. 1283-1322.

« Bird, R. (2010) ‘Taxation and Decentralization’, The World Bank Economic Premise,

no. 38. Available at: openknowledge worldbank.org/handle/10986/10140 (Accessed:

30 November 2022).

Bird, R. M,, Slack, E. (2014) ‘Local Taxes and Local Expenditures in Developing

Countries: Strengthening the Wicksellian Connection’, Public Administration and

Development, 34(5), pp. 359-369.

Bronié¢, M. (2013) ‘Analiza fiskalnog znacaja op¢inskih i gradskih poreza u Hrvatskoj’,

Hrvatska i komparativna javna uprava, 13(2), pp. 625-658.

Dobri¢, D.,GadZo, S.,Bodul, D.(2016) ‘Problem ,bankrota“ hrvatskih lokalnih jedinica:

stanje i perspektive u kontekstu europeizacije sustava viSerazinskog upravljanja’,

Godisnjak Akademije pravnih znanosti Hrvatske, 7(1), pp. 290-340. Available at:

https://hrcak.srce.hr/164178 (Accessed: 28 November 2022).

Kregar,J. (2011) ‘Decentralizacija’ in Kregar, J. (ed.) Decentralizacija, Zagreb: Centar

za demokraciju i pravo Miko Tripalo, pp. 1-33.

Marié, M., Stipi¢, B. (2019b) ‘Gradski ili opéinski porezi’, Porezni vjesnik, 28(9), pp.

112-131.

Marié, M., Stipi¢, B. (2019a) ‘Zupanijski porezi’, Porezni vjesnik, 28(6), pp. 95-105.

Ministry of Finance (2022) PR-RAS i RAS-funkc za razdoblje 2014 - 2020 [Online].

Available at: https://mfin.gov.hr/istaknute-teme/lokalna-samouprava/financijski-

izvjestaji-jlp-r-s/pr-ras-i-ras-funkc-za-razdoblje-2014-2020/3173 (Accessed: 23

November 2022).

OECD (1999) Taxing Powers of State and Local Government, OECD Tax Policy Studies

No. 1, Paris: OECD. Available at: https://www.oecd-ilibrary.org/taxation/taxing-

powers-of-state-and-local-government_9789264174030-en (Accessed: 20 Novem-

ber 2022).

OECD (2022) Fiscal Federalism 2022: Making Decentralisation Work, Paris:

OECD. Available at: https://www.oecd.org/publications/fiscal-federalism-2022-

201c75b6-en.htm (Accessed: 23 November 2022).

Rogi¢ Lugari¢, T. (2011) ‘Financiranje jedinica lokalne i regionalne (podrucne)

samouprave’ in Kregar, J. (ed.) Decentralizacija, Zagreb: Centar za demokraciju i

pravo Miko Tripalo, pp. 63-83.

« Sinkovié, Z. (2019) ‘Financiranje jedinica lokalne i podrucne (regionalne) samou-
prave’, Zbornik radova Pravnog fakulteta u Splitu, 56(1), pp. 223-250.

« Tax Administration (2020) Odluke jedinica lokalne samouprave kojima se propisuje
plaéanje lokalnih poreza, 28 August 2020, Klasa: 410-01/17-01/700. Available at:

123


http://openknowledge.worldbank.org/handle/10986/10140
https://hrcak.srce.hr/164178
https://mfin.gov.hr/istaknute-teme/lokalna-samouprava/financijski-izvjestaji-jlp-r-s/pr-ras-i-ras-funkc-za-razdoblje-2014-2020/3173
https://mfin.gov.hr/istaknute-teme/lokalna-samouprava/financijski-izvjestaji-jlp-r-s/pr-ras-i-ras-funkc-za-razdoblje-2014-2020/3173
https://www.oecd-ilibrary.org/taxation/taxing-powers-of-state-and-local-government_9789264174030-en
https://www.oecd-ilibrary.org/taxation/taxing-powers-of-state-and-local-government_9789264174030-en
https://www.oecd.org/publications/fiscal-federalism-2022-201c75b6-en.htm
https://www.oecd.org/publications/fiscal-federalism-2022-201c75b6-en.htm

Irena KLEMENCIC

https://www.rrif. hr/odluke_jedinica_lokalne_samouprave_kojima_se_propi-3791-
misljenje/ (Accessed: 28 November 2022).

« Zuni¢ Kovacevié¢, N., GadZo, S.(2014) ‘Komunalna naknada u RH i njezino pozicioni-
ranje u odnosu na teoretske i normativne koncepte financijskog prava’, Zbornik
Pravnog fakulteta Sveucilista u Rijeci, 35(1), pp. 245-270.

Legal sources

+ Acton Confirming European Charter on Local Self-Government, OG MU 14/97.

+ Acton Financing Local and Regional Self-Government Units, OG 127/17,138/20.

+ Administrative Charges Act, OG 115/16.

+ Announcement on entering of European Charter on Local Self-Government into
force, OG MU 2/2007.

* The Croatian Constitution, 0G 56/90,135/97,113/00, 28/01,76/10, 5/14. English version
available at: https://www.usud.hr/sites/default/files/dokumenti/The_consolidated _
text_of_the_Constitution_of_the_Republic_of Croatia_as_of 15_January_2014.
pdf (Accessed: 26 September 2022).

+ Constitutional Court decision (Odluka Ustavnog suda Republike Hrvatske broj U-I-
1023/1999. od 23. veljace 2000.), 0G 26/00.

- Constitutional Court decision (Odluka Ustavnog suda Republike Hrvatske broj U-I-
1559/20011i U-1-2355/2002 od 21. veljace 2007.), OG 26/07.

+ Local and Regional Self-Government Act, OG 33/01, 60/01, 129/05, 109/07, 125/08,
36/09,36/09,150/11,144/12,19/13,137/15,123/17,98/19, 144/20.

» Local Taxes Act, OG 115/16, 101/17.

« Real Estate Transfer Tax Act, OG 115/16,106/18.

- Utility Services Act, OG 68/18, 110/18, 32/20.

124


https://www.rrif.hr/odluke_jedinica_lokalne_samouprave_kojima_se_propi-3791-misljenje/
https://www.rrif.hr/odluke_jedinica_lokalne_samouprave_kojima_se_propi-3791-misljenje/
https://www.usud.hr/sites/default/files/dokumenti/The_consolidated_text_of_the_Constitution_of_the_Republic_of_Croatia_as_of_15_January_2014.pdf
https://www.usud.hr/sites/default/files/dokumenti/The_consolidated_text_of_the_Constitution_of_the_Republic_of_Croatia_as_of_15_January_2014.pdf
https://www.usud.hr/sites/default/files/dokumenti/The_consolidated_text_of_the_Constitution_of_the_Republic_of_Croatia_as_of_15_January_2014.pdf

Denisa KOTROUSOVA

The Relationship and Differences Between
Surrogacy and Adoption in the Czech Republic

ABSTRACT: Surrogacyis a phenomenon that is receiving increasing attention all around
Europe (but not limited to it). Some countries have already managed to incorporate it into
their legal systems through explicit regulations or bans of such practice, whereas others
remain reluctant about it. This unique mechanism of establishing a family has an inter-
esting bond with another mechanism for family establishment - adoption. Although one
may believe the difference between the two is clear as adoption has always been described
as ‘accepting a foreign natural person as one’s own), in reality, it is somewhat complicated,
particularly in a country, whose legal regulations almost pretend that surrogacy does
not relate to it. This study aims to analyse the two institutions, their differences, and the
relationship between them. The key question is Is there any difference, and if so what is
the difference, between surrogacy and adoption of a minor child right after it has been
born?’ This question entails other interesting questions, such as ‘Who can be a surrogate?’
or ‘Can she be already pregnant at the time she agrees to be one?’ Considering surrogacy
is being broadly understood as based on a type of contract between the intended parent(s)
and the surrogate, what characteristics should the surrogate have with respect to the
close connection with adoption? Can she be already pregnant? All those questions are
analysed primarily with respect to the Czech Republic and its blurred approach to sur-
rogacy and missing special legislation. However, other countries and their approach to
surrogacy are mentioned as well to provide additional context.
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ECAC European Convention on the Adoption of Children from 1967

ESHRE European Society on Human Reproduction and Embryology

HFEA Human Fertilisation & Embryology Authority

IVF invitro fertilisation

SLPC  Act no. 359/1999 Coll,, on the Social and Legal Protection of Children, as
last amended

UN United Nations

1. Introduction

This study focuses on two interesting institutions of family law. Both are connected
to children in a certain way. The first is adoption, a respectable institution with an
ancient history, known and used in all European and other countries. Second, sur-
rogacy is much more recent and controversial. Several key issues ethical or medical,
and legal are often discussed regarding surrogacy. This study focuses on the legal
aspects.

This study aimed to examine the mutual relationships and differences between
adoption and surrogacy. The outcome may not be the same depending on the country
in which the law is being discussed. This study, focuses on the laws in the Czech
Republic. In many countries, the relationship between these two is clear, however, the
case of the Czech Republicis different and interesting. This study elucidates the origin
ofthis distinction and assesses its causes. The key question here is whether thereisa
difference (and if so, what it is) between surrogacy and adoption in the Czech Republic,
particularly regarding the direct adoption of a newborn child. The following two sec-
tions examines the regulations of adoption and surrogacy in the Czech Republic. The
next section deals with the primary issues of this study. The final section summarises
the previous sections and suggests topics for further discussion.

2. Adoption in the Czech Republic

2.1. The Concept and Principles of Adoption in the Czech Republic

Adoptionis an institution of familylaw with along and rich history in many countries,
including the Czech Republic. Its history and roots can be traced back to the ancient
Roman times. The modern concept of adoption is somewhat different from the
ancient one, however, its basic definition and understanding are the same: accepting
a foreign person as one’s own.
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Considering the long tradition of adoption, many important international con-
ventions have dealt with it. The Czech Republicis also a party to them. The significant
conventions are the European Convention on the Adoption of Children from 1967,
the Convention on the Protection of Children and Co-operation in Respect of Inter-
country Adoption from 1993 (the Haag Adoption Convention),2 and the Convention
on the Rights of the Child,* and the Convention for the Protection of Human Rights
and Fundamental Freedoms from 1950 (the European Convention on Human Rights).4
It is interesting to mention that the Czech Republic was a party only to the original
version of the ECAC from 1967 and not to its revised version from 2008. However, the
principles in the revised version of the ECAC were implemented in the Czech Civil
Code,®*which came into force on 1January 2014.

The primary source of adoption regulations in the Czech Republic is the Civil Code.
The provisions regarding adoption are S 794-854 CC. Complementary regulations
can be found in the Act on the Social and Legal Protection of Children,® which deals
primarily with the public law aspects of adoption, such as maintaining a register of
prospective adoptive parents, mediation of adoption, or immediate help to the child’s
natural family so that the child can stay with them and does not have to be adopted.
Another important statute is the Act on Special Civil Proceedings,” which regulates
court proceedings accompanying the adoption process. The entire adoption process
occurs in multiple shorter court proceedings which follow previous ones. The Civil
Code and the Act on Special Civil Proceedings are closely linked to adoption. The
former lays down the rules for adoption and the latter ensures that these rules are
respected and fulfilled.

What are these rules? The regulation of adoption within the CC includes a
definition of adoption in its first provision (S 794): ‘Adoption is to be understood as
taking a person of another to be one’s own’. Thus, adoption is a substitute for natural

1 The European Convention on the Adoption of Children from 24 April 1967, promulgated in the
Czech Legal Order as a Notice of the Ministry of Foreign Affairs, No.132/2000 Int. Coll. (herein-
after ‘ECAC).

2 The Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Inter-
country Adoption, promulgated in the Czech Legal Order as a Notice of the Ministry of Foreign
Affairs, No.43/2000 Int. Coll.

3 The Convention on the Rights of the Child from 2 September 1990, promulgated in the Czech
Legal Order as a Notice of the Federal Ministry of Foreign Affairs, No.104/1991Coll. (hereinafter
‘CRC)).

4 The Convention for the Protection of Human Rights and Fundamental Freedoms from 4 Novem-
ber 1950, promulgated in the Czech Legal Order as a Notice of the Federal Ministry of Foreign
Affairs, No. 209/1992 Coll.

5 Act No. 89/2012 Coll,, Civil Code, as last amended (hereinafter ‘CC’).

6 Act No.359/1999 Coll., on the Social and Legal Protection of Children, as last amended (herein-
after ‘SLPC)).

7 ActNo.292/2013 Coll.,, on Special Civil Proceedings, as last amended.
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(biological) parenting. Moreover, the definition distinguishes between adoption and
determination of parentage, where the determination of parentage is a manner of
establishing a legal relationship between (usually and presumably) biologically
related persons in a direct line, and adoption is a manner of establishing a similar
relationship between foreign persons.® The chief consequence of adoption is a
change in the status of the adoptee. For the adoption decision, the adoptee is con-
sidered the natural child of the adoptive parent(s) (i.e. the adoption of a minor as the
most common type). Upon adoption, the family relationship between the adoptee
and his/her natural family, and the rights and duties arising from this relationship
are terminated [S 833(1) CC]. The Czech regulation of adoption is generally based
on several basic principles derived from the aforementioned conventions. These
principles are subsidiarity, the best interests of the child, voluntariness, a sufficient
relationship between the adoptee and prospective adoptive parents, non-profit, and
the court’s decision.

The principle of ‘subsidiarity’ and the principle of ‘the best interests of the child’
are closely connected and are the most important. Adoption is usually used in situ-
ations where there is a problem with the child’s natural family. However, it can and
should only be used when there isno otherless severe solution. For example, ifa child’s
natural parents cannot take care of the child properly, however, are attempting to do
their best, or if the family is in a bad financial situation or lives in an unsatisfactory
home, adoption should not be a solution to that particular problem. Instead, the State
and its bodies (particularly the Child Legal and Social Protection Authorities) should
intervene and adopt such measures to solve the initial problem in the family (e.g.
counselling, influencing the natural parents to exercise their parental responsibility
properly). It is always better for a child to remain in his or her natural family rather
than be removed from it. Remaining with the family is usually in the best interests
of the child. The principle of the best interests of the child is derived from art. 3(1)
and 9(1) of the Convention on the Rights of the Child. Adoption cannot occur if it is
not in the best interests of the child. This principle is explicitly mentioned in the last
sentence of the S 795 CC.

One principle that is closely related to the previous ones is the principle of ‘volun-
tariness’. All the parties involved must provide consent for adoption. The prospective
adoptive parents must agree to become one; no one can force them to adopt a child.
However, no one can force the child’s biological parents to provide their consent for
adoption. Their consent is so important that even in cases where they cannot provide
consent, it must be replaced by a special guardian appointed solely for this purpose.
Finally, the child to be adopted should also provide consent for adoption. This prin-
ciple also represents art. 9(1) of the CRC within the Czech legal order.

8 Sedlak and Kyselovska, 2020, p. 560.
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S 795 CC expresses another principle related to the required ‘quality of the
relationship between the child and his or her prospective adoptive parents’. Even if
the circumstances of a particular situation suggest that adoption is generally pos-
sible and that it is necessary to remove the child from his/her natural family, it is
not possible to match any child with any prospective adoptive parent. It is essential
to determine the right adoptive parents. One way of determining this is to carefully
consider both the prospective adoptive parent and the child and whether they are
an appropriate match. Moreover, there always exists a mandatory period of pre-
adoption care during which prospective adoptive parents become familiar with the
prospective adoptee and vice versa. This is aimed to monitor and evaluate mutual
relationships. Therefore, the Civil Code stipulates that an adoption can only occur if
there is a relationship between the adoptee and prospective adoptive parents that
is similar to the relationship between natural parents and their child, or a basis for
such arelationship. Thisimplies that the child must perceive the prospective adoptive
parent as his/her natural parent. These relationships should also be mutual. If there is
no such relationship, or even its basis (on either side), the child should not be adopted,
not by the prospective adoptive parent in question.

Adoption is strictly ‘non-profit’. No one can ask for remuneration or any other
profit for granting their consent to adoption, or ‘giving up’ their child for adoption.
No one can be paid for becoming an adoptive parent; nor can anyone, including
the State bodies involved in the adoption process, demand an unreasonable profit
for arranging adoption. These rules reflect efforts to prevent the trafficking of
children and exploitation of both children and their natural parents. The provision
of this principle is contained in S 798 CC. It does not prohibit any profit; it is only an
unreasonable profit. The important question is what is a reasonable profit? First,
it is necessary to indicate that the mediation of adoption is allowed only for the
Child Legal and Social Protection Authorities. Other authorities, natural persons,
and legal persons are prohibited from this activity [S 19a(1)d SLPC]. The profit that
can be demanded by the Child Legal and Social Protection Authorities is usually
administrative fees.

Finally, adoption must always be decided by the court during proper court pro-
ceedings. The adoption procedure comprises several shorter procedures, each of
which deals with specificissues such as a decision to conceal the adoption, a decision
to place the child in the care of a prospective adoptive parent before adoption, or a
decision on the adoption itself.® This principle is closely related to all the previous
principles. In particular, the court must ensure that the best interests of the child
are met and that the rights of all concerned people are protected and not violated.

9 All of those ‘shorter’ proceedings relating to adoption are regulated in S 427 — S 451 of the Act
No.292/2013 Coll.,, on Special Civil Proceedings, as last amended.
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2.2. Types of Adoption

There is more than one type of adoption. Contrarily, adoption can be divided into many
categories based on different factors. First, itis possible to distinguish different types
of adoption based on the age of the adoptee. There is the classic adoption of a minor,
and the adoption of an adult. The adoption of a minor concerns children under the age
of 18 who have not yet acquired full legal capacity. This is traditional and much more
common than adult adoption. The adoption of an adult, which essentially means the
adoption of any other person over the age of 18, may appear unusual or new. However,
the adoption of an adult was possible and legal in former Czechoslovakia (based on
Act No. 56/1928 Coll., on Adoption) until 1950, when the new Act on Family Law came
into force.’® There are two subtypes of adult adoption: the adoption of an adult which
is the adoption of a minor-like and the adoption of an adult which is not the adoption
of a minor-like. The first can be used only in cases set down in S 847(1) Civil Code if:

a) the natural sibling of the adoptee has been adopted by the same adoptive
parent;

b) the adoptee was a minor at the time of submission of the adoption application,
and the adoption process was not completed by the time he/she reached the
majority.

c) the adoptive parent has taken care of the adoptee, even in the adoptee’s minor-
ity, as if he/she has been his/her own child.

d) the adoptive parent intends to adopt the child of his/her spouse.

However, the adoption of an adult, which is not similar to the adoption of a minor,
can occur if there are special circumstances; it is beneficial to both the adoptee and
the adoptive parent and does not conflict with the important interests of the adoptee
and the adoptive parent’s descendants. The consequences are also different in the
two cases; for example, in the areas of property rights and kinship of the adoptee
and his/her descendants towards the adoptive parent’s family.** The provisions on
the adoption of an adult apply by analogy if the child is a minor who has been granted
full legal capacity (S 854 CC).

The second method of classifying the different types of adoption is based on
the number of adoptive parents. There can be a single-parent, joint, or step-parent
adoption. The preferred type of adoption is joint adoption, in which there are two
adoptive parents. This type of adoption is only available to spouses, who according
to S 655 CC, can only be men and women. Same-sex couples, whether registered or
not, and opposite-sex cohabiting couples cannot be joint adoptive parents. However,

10 Kornel, 2020, p. 694.
11 ibid., pp. 694-696.
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single-parent orindividual adoption is available to any person, married or not, ifhe or
she meets all other requirements. Section 800(1) of the Civil Code states that single-
parent adoption should preferably be conducted by one of the spouses and only in
exceptional cases by other persons. Both this and the rule on joint adoption clearly
demonstrate that Czech legislators prefer marriage as an ideal family environment
for adoptees. This conclusion is supported by the judicial practice of the Constitutional
Court of the Czech Republic.’?In the case of step-parent adoption, the adoptive parent
of the child is the spouse of the child’s natural parent (S 833 [2]). This is the only type
of adoption in which original kinship with the natural parent is preserved (relative
to the spouse of the prospective adoptive parent). Similar to joint adoption, this type
of adoption is available only to the spouses.

The third classification of adoption is based on how adoptive parents are sought
out. There are direct and indirect (or State-mediated) adoption. The child’s biological
parents select the prospective adoptive parentsin direct adoption, whereas the State
and its bodies determine suitable adoptive parents in indirect adoption. However,
even if natural parents select someone they prefer to be their child’s prospective
adoptive parent, this does not automatically imply that the selected person will be the
child’s adoptive parent. The court can decide otherwise, particularly if the intended
person’s adoption is against the child’s best interests. The intended person may also
refuse to become an adoptive parent.

2.3. Conditions for Adoption
2.3.1. Conditions for the Adoptee

For adoption to occur, several requirements (apart from respecting basic principles)
must be met. They can be divided into three groups, each relating to one of the parties
involved: the adoptee, adoptive parents, and the child’s biological parents.

The most important condition is adoptee consent. From the age of 12 years, the
child must provide his or her consent unless there is no doubt that such a measure
is fundamentally contrary to his or her best interests or if the child is unable to
understand and consider the consequences of his or her consent [S 806(1) CC]. The
child should always be properly informed by the court regarding the content and
consequences of providing consent for adoption. If the child is under 12 years old,

12 See, for example, the Constitutional Court’s decision No. P1. US 10/15, of 19 November 2015. The
Constitutional Court stated that it was not unconstitutional nor contrary to the CRC that the
legal regulation of adoption did not allow joint adoptions of cohabitants because: 1. marriage is
a more stable relationship than cohabitation, and 2. the child’s situation would be better after
the termination of marriage than of cohabitation.
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consent for adoption is provided by a specially appointed guardian. The guardian is
obliged to first ascertain all the relevant facts that lead him or her to the conclusion
that the adoption is in the best interest of the child (S 807 CC). The child may also
revoke the consent until the final decision on adoption is made. Both granting and
revoking consent for adoption should be performed before the court.®

Moreover, itisimportant to assess the child’s specific needs. For example, a child’s
health is extremely important. If a child has a serious illness or disability (mental
or physical), adoptive parents should be selected carefully, as not everyone will be
able to properly care for a child with special needs. The same applies to the child’s
ethnicity, cultural background and religion. Finally, there should be areasonable age
difference between the child and adoptive parent, usually at least 16 years (S 803 CC).
The age difference should help create a parent-child relationship in which there is
usually a natural age difference between the parents and the child (at least 16 years,
but usually more). The upper age limit is not specified, although this is important as
the adoptive parent should also consider the future and whether he/she will be able
toraise the child until he/she reaches the age of majority. The upper limit is then left
to the court’s discretion.*

2.3.2. Conditions for the Adoptive Parent(s)

First, the adoptive parent must be an adult and have full legal capacity. His or her
personal characteristics and way of life should also guarantee that he or she will
be a good parent for the adoptee [S 799(1) CC]. The court must thoroughly and care-
fully examine the prospective adoptive parents. It aims to find a ‘new parent and
family’ for a child who has recently lost his or her natural parents. Therefore, even
the small details of personal characteristics play a crucial role. What is assessed?
For example, the motivation to become an adoptive parent, reputation at work and
in the neighbourhood, household, financial situation, debts, whether they have
children of their own, addiction, and health. The aim is to find the right adoptive
parent for the child and not vice versa. Therefore, while in some cases the prospec-
tive adoptive parent may be older, in other cases, they will not be suitable if they
are significantly older or disabled (e.g. if the child to be adopted is very young).
S799(2) CC states that ‘the state of health of one or both of the adoptive parents must
not significantly limit their ability to care for the adopted child’. However, in the case
of joint adoption, if one is ill or disabled and the other is healthy, both can be joint
adoptive parents.

13 Sedlak, 20204, p. 607.
14 Sedlak, 2020b, p. 595.
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A prospective adoptive parent cannot be closely related to the adoptee. However,
thereis an exception. According to S 804 CC, this does not apply to surrogate mother-
hood (for more information on surrogacy, see Section 3). Similar to the conditions of
the adoptee’s, the consent of the adoptive parent is required. If only one spouse is an
adoptive parent, the other spouse must also provide consent. These conditions must
be simultaneously fulfilled. In particular, in the case of the personal characteristics
and health of the prospective adoptive parent, the final decision rests with the court,
which should assess each case separately, considering its specific circumstances.
However, it is possible to imagine a few characteristics that would almost auto-
matically rule out the possibility of becoming an adoptive parent: drug addiction,
gambling, habitual drinking or criminalisation. These personal characteristics are
definitely not in the best interests of the child.*®

2.3.3. Conditions for the Child’s Natural Parents

Finally, consent of the child’s natural parents is an important criterion. This is the
only condition; however, if it is not met, adoption cannot occur. Parental consent
must be provided to the court and must be free, serious, and cannot be subject to a
condition. It must also be specific; the specific child or children to be adopted must
be named or identified. It is not possible to provide blanket consent for the adoption
of all of your future children. Parents must provide it freely, and be informed of the
consequences of their consent. The father can provide consent for adoption from the
birth of the child. The mother of the child can provide her consent to adoption only
six weeks after the birth of the child [S 813(1) CC]. The consent is valid for six years
from the date it is provided. If the child is not adopted within this period, informed
consent must be provided again. Both parents may also revoke consent within three
months of providing it. Under special circumstances,* it is possible to revoke consent
even after three months.

Consent for adoption is so important that it cannot be omitted in any situation,
even if the parent has not yet acquired full legal capacity, or is unknown. However, in
the case of the partiallegal capacity of a minor, the parent must be at least 16 years old
to provide consent; if he/she is younger, he/she cannot provide consent, and therefore,
adoption is excluded. Parents whose legal capacity has been limited can undertake
juridical acts only to the extent that their legal capacity has not been limited. There

15 Sedlak, 2020c, pp. 582-583.

16 According to S 817(2) CC those special circumstances are: a) the child hasn't not been handed
over to the pre-adoption care yet; b) according to the court’s decision issued on the application
of the natural parents, the child should be handed over by the person to whom it was entrusted
becauseitisinthe bestinterest of the child to be with its natural parents.
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may also be a special situation where natural parents are unknown, deceased, inca-
pable of expressing their will, recognising the consequences of their actions, or have
been deprived of their parental responsibility and the right to consent to adoption,
or where legal parentage has not been established. If such circumstances exist on
the part of both natural parents, their consent must be replaced by a guardian or
specially appointed tutor during court proceedings. The guardian or tutor is obliged
to find all relevant facts about the child, his/her family, and close relatives before
deciding whether to provide consent to adoption. In another situation, the consent of
the natural parent may be substituted if the natural parent is obviously uninterested
in his or her own child (continuously fails to demonstrate genuine interest in his or
her own child).”

3. Surrogacy

3.1. Surrogacy in a Broader Global Context

Surrogacy is discussed here in a broader context. It is receiving popularity in many
countries, including European countries. Although, many definitions exist, most
are similar. They all agree that surrogacy is a process whereby a woman carries and
gives birth to a child for another person and then gives up the child born as a result
of surrogacy pregnancy. Usually, there is a contract between the surrogate and the
intended parents. In this contract, the parties lay down rules for their mutual rela-
tionship, the surrogacy process, etc.

According to the HFEA (Human Fertilisation § Embryology Authority): ‘Surrogacy
is when a woman carries and gives birth to a baby for another person or couple’!® The
UN (United Nations) Special Rapporteur generally agrees with that definition when
he says that it is "..a reproductive practice on the rise. It refers to a form of third-party
reproductive practice in which intending parent(s) contract a surrogate mother to
give birth to a child.*® The ESHRE definition provides more or less the same answer;
however, it is more detailed because it is the chief European body dealing with human
reproduction issues. According to ESHRE (European Society on Human Reproduc-
tion and Embryology): ‘A “surrogate” is a woman who becomes pregnant, carries and
delivers a child on behalf of another couple (intended or commissioning parents). The
term surrogacy covers several situations. In the first situation (full surrogacy), the
gestating woman has no genetic link to the child. In that case, (i) the gametes of both

17 Sedlak and Sohajdova, 2020, p. 632.

18 No date, ‘Surrogacy’, Human Fertilisation § Embryology Authority [Online].

19 No date, ‘Surrogacy: Special Rapporteur on the sale and sexual exploitation of children’, UN
Special Rapporteur [Online].
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commissioning parents are used; (ii) both gametes come from donors (donation of either
supernumerary or de novo-created embryos); or (iii) one of the commissioning parents
provides the gametes and a gamete donor the other. In the second situation (partial sur-
rogacy), the surrogate mother has a genetic link by providing the oocyte. In either case,
the gestating woman intends to relinquish the child to the commissioning parents, who
want to assume parental responsibility’.2°

In general, there are three primary approaches to surrogacy. Countries that
belong to the first group impose an explicit and unyielding ban on surrogacy (e.g.
Germany), while?' the second group of countries approach surrogacy in exactly the
opposite manner. They have adopted proper legal regulations of surrogacy (e.g. the
United Kingdom,? the Netherlands, Greece, Ukraine, and India)?® Some of them only
allow altruistic surrogacy, whereas others allow its commercial version. The third
group of countries lies in between. Countries in this group do not ban surrogacy
however, do not sufficiently regulate it. The Czech Republic is one example of such a
country. Despite its simplicity, this approach has several limitations. Some of them
willbe described in the following subsections. Apart from the commercial-altruistic
categories, surrogacy is commonly divided into two other classes: gestational and
traditional. Gestational (or host) surrogacy implies that the surrogate is not geneti-
callyrelated to the child she carries. The embryo is created in vitro using the intended
mother’s (or donor’s) eggs and the intended father’s (or donor’s) sperm. In traditional
(or natural) surrogacy, a surrogate is inseminated with the intended father’s (or
donor’s) sperm. The fertilised egg is her own. Therefore, she is both the genetic and
gestational mother of the child she carries.*

3.2. Regulation of Surrogacy in the Czech Republic

Asthe previous subsection suggests, the Czech Republic has an indifferent approach
to surrogacy. The Czech legislature is aware that surrogacy exists, however, its
awareness does not extend to the idea of properly dealing with the issue. The only
provision of the Civil Code, and indeed of the Czech legal system, that mentions sur-
rogacy is S 804. This provision bans the adoption by close relatives or siblings. The
only exception to this ban is surrogate motherhood. This provision is relatively new
and was introduced for the first time in the current Civil Code in 2014. There are no

20 Shenfield et al., 2005, p. 2705.

21 Vacova, 2020, pp. 62-69 [online].

22 See e.g. Surrogacy Arrangements Act 1985 c. 49 (hereinafter ‘Surrogacy Arrangements Act
1985).

23 Vacova, 2020, pp. 62-69 [online]. See also, Herts, 2019, pp. 421-422.

24 Banerjee, 2013, p. 439 [online].
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other provisions that suggest whether there are any requirements or conditions for
surrogacy, nor who can participate in it, and not even its legal definition.

Thisis a tricky part because the legislators undoubtedly knew that such an insti-
tution exists however, apparently believed that it did not concern the Czech Republic
or did not want to regulate it further. The latter idea is somewhat understandable,
particularly considering the serious and complicated legal, ethical, and social issues
raised by surrogacy practices in many countries. However, the legislature’s position
was dichotomous. While it does not want to regulate it, it admits that it exists, and the
background story of why the mention of surrogacy was included in S 804 CC clearly
indicates that it occurs, has occurred, and will probably continue to occur in the
Czech Republic. The background story is as follows: A young woman suffered serious
medical problems that prevented her from safely carrying and giving birth to a child.
Her mother, who wanted to help her, offered to carry her daughter’s child in her place.
The process was conducted by IVF with the daughter’s egg, and the child was born.
As the Czech Republic respects the ancient Roman principle of ‘Mater semper certa’,
the older woman who gave birth to the child became its legal mother. Therefore,
the younger woman (the child’s genetic mother) is the legal sister. If there were no
exceptions to the general ban on adoption between close relatives and siblings, their
mutual relationship could not be levelled.?

Apart from S 804 CC, there are other provisions that are closely related to sur-
rogacy, although they do not explicitly mention it. The first is S 775 CC. This provi-
sion addresses the determination of maternity. The (legal) mother of the child is
the woman who gave birth. No exceptions are permitted. The second provision, or a
group of provisions, is located within the Criminal Code. S 168(1) and S 169(1) of the
Criminal Code describe two primary criminal offences that can be committed during
surrogacy. The first is human (or child) trafficking, which occurs when a surrogate
mother is paid to give up and hand over the child. The second involves entrusting
the child to the care of another person, which can occur when someone places the
childin the care of another person for adoption or similar purposes. However, despite
the possibility of prosecuting those involved in a surrogacy agreement, to the best of
the author’s knowledge there has been no criminal case involving the prosecution of
either the surrogate or the intended parents (despite the obvious practice and general
knowledge of this institution among the public; see the following section). According
to some authors, despite the theoretical possibility of prosecuting those who partici-
pate in surrogacy, this may not be easy in practice. In their article from 2019, Svatos
and Konec¢na analysed some of the criminal law aspects of surrogacy (primarily in
relation to the offence of entrusting a child to another person). They admit that the
characteristics of the aforementioned offence are fulfilled in the case of surrogacy.

25 Krali¢kova and Kyselovskd, 2020, p. 493.
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However, they believe that a special circumstance may apply that excludes illegality
(consent of the injured person) and that in some cases, there would be no harm to
the surrogate mother’s act that could otherwise be labelled as entrusting the child to
the care of another person.?® There is no space to discuss their opinion in this article,
however, they are right in that Czech Criminal Law lacks regulation concerning sur-
rogacy, similarto Civil Law, and that the Czech legislature should deal effectively with
the issue of surrogacy.?

Moreover, it is important to add that any surrogacy contract normally concluded
within thisinstitution will be deemed invalid because it is manifestly contrary to the
law, public order, and good morals. The court will consider such invalidity ex officio,
without the need to point it out. Such an agreement would be contrary to the law
because the Civil Code states that the parent of the child cannot renounce his or her
rights and obligations towards the child, and that the subject of the obligation must
have the nature of property. A child or any other natural or legal person cannot be
owned as property. Simultaneously, the rules for determining maternity are binding.
They cannot be omitted or excluded, not even by contracts. Thisis anotherreason why,
according to the Czech law, a surrogacy agreement is invalid if it is in obvious con-
tradiction to the law.?® Being invalid simultaneously means being unenforceable.

Finally, surrogacy itself has not been the subject of court cases. From time to time,
surrogacy appears to be one of the many other factors in court decisions, however,
there is no decision dealing with a specific issue arising from surrogacy alone, such
as disputes arising from surrogacy agreements, declaring a surrogacy agreement
null and void, or the surrogate’s refusal to hand over the child. Surrogacy was a key
factorinthe 2017 decision of the Czech Republic Constitutional Court. The applicants
were a same-sex couple who became parents of a child born in California through
surrogacy (under the law of the State of California). They applied for recognition of
their parentage in the Czech Republic because one of them had Czech citizenship.
However, State authorities refused to register the two men as the child’s parents on
the grounds that this would be contrary to Czech law and public policy. However, the
Constitutional Court stated that abstract principles cannot be placed above the best
interests of the child in a particular case and allowed the recognition of same-sex
parentage in this particular case. Surrogacy was not the subject of the court’s deci-
sion; it simply stated that the family life between the applicants and the child, estab-
lished in accordance with the law abroad, must be respected in the Czech Republic.?

26 They specifically mention a situation where the surrogate receives only a reasonable and pro-
portionate amount for her action, e.g. the actual cost of her pregnancy and delivery. For further
details, see Svato$ and Konecnd, 2019, pp. 7-13.

27 ibid.

28 Kralickova, 2015, pp. 725-732.

29 Decision of the Constitutional Court of the Czech Republic No. I. US 3226/16-2, of 29 June 2017.
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Apart from this decision, surrogacy may be one of the many factors in some adoption
cases. However, one can only guess the true number, as the parties are not obliged
to admit that they have undergone surrogacy, nor do they specifically search for this
fact. This aspect corresponds to the general approach of the legislator, State, and its
bodies to surrogacy in the Czech Republic.

3.3. The Practice of Surrogacy in the Czech Republic

The aforementioned case suggests that the legislators expected surrogacy to occur,
although rarely, and between close relatives within one family. Moreover, it is strange
that they took an indifferent and overlooking approach. However, practice suggests
that the Czech legislators were incorrect in both assumptions. Surrogacy exists and
even flourishes unnoticed in the Czech Republic, and usually occurs between strang-
ers, not within a family or between close relatives.

Although surrogacy is not regulated and is not even a part of the enumerated
assisted reproduction techniques and purposes, several fertility clinics openly offer
surrogacy as one of their services. This is the case for a fertility clinic in Brno, called
Reprofit, which has a section on its website dedicated to surrogacy and procedures.
They offer it as a purely medical service, similar to the classic assisted reproduction
methods in cases of infertility or subfertility. The only service that Reprofit does not
offeris the search for surrogate mothers. This is left to the intended parents.3°

Surrogacy is well-known, and popular in the Czech society. There are special
websites and private and public Facebook groups about surrogacy. People search for
surrogates, and women offer themselves as surrogates. A few examples of advertise-
ments from mid-September of this year can be found on one of the special websites
translated into English:

Datum: 15.00.2022
Viozl: PJ
Titulek: Hledame nahradni matkn (We are looking for a surrogate)

Hello, we are looking for a surrogate, who would camry our child for us. Unfortunately, we can’t have a child
naturally. due to medical issues. Contact us: elinelkd4d@semnam cz.

Odpovédét »

Figure 1: Example of an advertisement which poses a demand for surrogacy.3' This can be
described as a common example of advertisements made by infertile couples (married or

30 No date, ‘Surrogate motherhood’, Reprofit, [Online].
31 PJ,15 September 2022, Hleddme ndhradni matku [Online].
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living together) who have serious health problems and are unable to conceive a child naturally
or through assisted reproduction methods.

Daium: 10.09.2022
Vlozil: Dominika
Titulek: Nahradni maminka Swrrogate

Hi, I'm 28 and have 2 children 3 intended couples are already happy. I've been acting as a surrogate
since 2018 and am really experienced. I'll keep my promise 100%. Ideal compensation for me would be at
least 1 million CZK (40 662 EUR). You will be my 4% couple. It's demanding but I will gladly help once
more. I'm acting as a surrogate it fertility clinic in Brmo. [ recommend this one. If vou're interested, leave a
message at domcazbartd0@ gmail com

Odpovédét

Figure 2: Example of surrogacy offered by potential surrogate.> This also proves that surrogacy
is deeply rooted in the Czech society, as some women have extensive experience acting as
surrogates. Moreover, it can be considered as an example of commercial surrogacy, because
the woman offering her ‘services’ as a surrogate is charging a fairly reasonable amount of
money and appears to be doing so on a fairly regular basis. Note that the term ‘regularly’
should be understood in the context of a woman'’s ability to repeat several pregnancies in a
row. Therefore, the time frame in which she is doing this may be much longer than the term
‘regular basis’ would normally suggest.

In practice, all advertisements demonstrate that surrogacy existsin various ways and
inboth altruistic and commercial versions. As written in the description of Figure 2,
Czech women who act as surrogates know ‘their price’ and are not afraid to ask for
reasonable sums of money, which would probably not fit into the altruistic scheme.3?
However, as Figure 1 suggests, an altruistic version is also present, usually among
those searching for a surrogate. There is also quite a lot of supply and demand. These
are not the most recent advertisements on the site. At the time of writing (second half
of November 2022), there were advertisements in both October and November that
year. The history of these advertisements go back a long way. Some advertisements
were repeated, however, new ones were generally added every month.

32 Dominika, 10 September 2022, Ndhradni maminka, [Online].

33 It is extremely difficult to determine what sum is within the altruistic range. The example of
the UK makes this clear. Although the UK allows only altruistic surrogacy, in some cases sup-
posedly ‘unreasonable’ payments for surrogates have already been authorised by courts. See,
for example, the case of X § Y (Foreign Surrogacy) [2008] EWHC 3030 (Fam).
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4. Relationship Between Adoption and Surrogacy

4.1. Adoption as a Tool for Surrogacy

It is clear that both institutions are known and used in the Czech Republic, and
that they are different. How do they relate to one another? In general, there are two
dimensions to their relationships. The first is evident and has already been men-
tioned. Adoption serves as a surrogacy tool. This dimension results from S 804 CC,
which prohibits adoption by close relatives and siblings, with the exception of this
prohibition in the case of surrogacy. This provision assumes that adoption is involved
in the surrogacy process because it states that adoption between close relatives and
siblings is allowed in the case of surrogacy. However, adoption must be present in all
surrogacy cases that occur in the Czech Republic.

One of the problems associated with surrogacy is the difficulty of handing over the
child and transferringlegal parentage. The mother of a child is always the woman who
gives birth, and the father is the man to whom one of the presumptions of paternity
points. Particularly, when it comes to mothers, it is difficult to change their position.
There are two ways to achieve this goal. The first is to deny and establish maternity.
However, the reasons why it is possible to deny motherhood are limited. However,
surrogacy is not one of these. The situation of the child’s father is much easier because
the intended father can become the child’s legal parent even if the legal motheris a
surrogate. The intended father can use the presumption of consent for the artificial
insemination of an unmarried woman or the presumption of a joint declaration of
paternity. However, these mechanisms only apply if the surrogate is unmarried.
Therefore, the only way to change the parent (or rather the mother) is through adop-
tion. The surrogate provides her consent for adoption, and the intended parents adopt
the child as their own. This applies similarly in cases where the intended father has
already been established as the child’s legal father. In this case, step-parent adoption
can be used, however, only if the intended parents are married.

Unlike other countries, the Czech Republic does not have a mechanism to change
the parent. There is no divided parentage or parental responsibility which allows a
child to have more than one parent. Unlike the United Kingdom, there is no parental
order.>* Parental responsibility, a set of mutual rights and duties between parents
and children, is inseparable from parentage. The parents of a child are always the
carriers of parental responsibility. As a rule, they are also executors, however, this
is not necessary, and they can also be executed by other persons. These changes are
closely related to the ways in which parental responsibility can be affected by a court’s
suspension, limitation or deprivation. The court may suspend parental responsibility

34 See more, No date, ‘Parental orders (surrogacy law), NGALaw [Online].
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if serious circumstances prevent the parent from exercising it. In the case of aminor
parent who has not yet acquired full legal capacity, parental responsibility is legally
suspended until the parent acquires full legal capacity [S 868(1) CC]. Similarly, in the
case of an adult parent whose legal capacity has been limited, or the parental respon-
sibility is suspended for the duration of the limitation [S 868(2) CC]. The court may
limit parental responsibility if the parent is not exercising parental responsibility
properly and if such a measure is in the best interests of the child (S 870 CC). Finally,
the court can deprive the parent of parental responsibility if he/she seriously neglects
or abuses parental responsibility or if he/she has committed an offence against the
child, used the child to commit an offence, etc. (S 871 CC). It is clear that the suspen-
sion of parental responsibility is an instrument for the protection of both the parent
and the child, whereas the other measures, particularly the deprivation of parental
responsibility, are primarily punishments for the parent.

4.2. Thin Line Between Surrogacy and Direct Adoption of a Newborn
4.2.1. Explanation of the Problem

The second dimension of the relationship between adoption and surrogacy is subtle
and discrete. Both adoption and surrogacy involve young children, surrogacy exclu-
sively and adoption partially. However, notably the children best suited for adoption,
those with the highest possibility of being adopted (soon), are young and healthy. It
is a sad fact that the older the child, the more problems they have, health problems,
behavioural problems, or ethnicity, and the less adoptable they are. This is supported
by the current statistics of the Ministry of Labour and Social Affairs of the Czech
Republic for 2021, when 369 children were enrolled. The vast majority (271) were
aged 0-2 years. Only 36 were 3-5 years, 30 were 6-9 years, 19 were 10-14 years old,
and only 7 were disabled.?® Therefore, the line between surrogacy and adoption is
blurred and unclear. However, in countries with proper surrogacy regulations, this
issue is usually easily overcome because of the precise definition of surrogacy and
its processes. Is this the case under the Czech law?

There is no definition of surrogacy. Each author who writes about surrogacy
usually creates his own version, often drawing inspiration from foreign articles and
definitions. In practice, we can come across unusual advertisements that combine
aspects of both surrogacy and the direct adoption of newborns. An example:

35 Ministerstvo prace a socidlnich véci, no date, Ro¢ni vykaz o vykonu socidlné pravni ochrany déti
zarok 2021 [online].
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Datum: 25.08.2022
Vlozil: Lucka
Titulek: Miminko Baby
Hello, is there a mother who can’t keep her unbom baby? Please, let us know. We are a mamed, live in a

house Vysofina region. We desire a baby but unfortunately. we can’t have our own. We are registered in
the list of authornized prospective adoptive parents. Here is my e-mail: lucik2410#@ seznam cz, thank vou

Odpovédét »

Figure 3: Example of an advertisement which removes barriers between surrogacy and direct
adoption of a newborn.?®* The woman who wrote the advertisement specifically searched for a
woman (mother) whose baby has not yet been born, but who will not be able to keep it.

Such a situation can be briefly summarised as follows: an infertile couple, intended
parents find and meet a woman who agrees to be their surrogate mother and carries
the child for them. She states that she is already pregnant but does not want the baby.
The intended parents agree that they donot mind having a child not genetically related
to them (they would have to use donor-assisted reproduction). The direct adoption
process occurs after the baby is born. Can this situation be referred to as surrogacy?
Certainly not in many countries where surrogacy is not properly regulated.

4.2.2. Examination under the Czech Law - Surrogacy ‘Largo Sensu’?

However, this situation differs in the Czech Republic. Two primary questions need to
be answered (under the conditions of Czech law) to provide a proper examination and
afinal answer. The first question is whether the surrogate was already pregnant. The
second issue is whether the surrogacy agreement must include a promise to undergo
IVF to become pregnant.

These two questions can be considered simultaneously because the arguments
and answers are similar, if not identical. It is important to realise that there is no
legal definition of surrogacy. The only explanation in the Czech language is that this
motherhood is substitutive or surrogate. The mother of the child is the woman who
givesbirth. If sheis a surrogate mother, then we can say that she is the motherinstead
(in the place) of someone else. However, this explanation does not define a surrogate
mother, except that the term ‘surrogacy’ or ‘surrogate motherhood’ implies that the
surrogate must be awoman (female).

36 Lucka, 25 August 2022, Miminko [online].
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Another important point is the general constitutional principle expressed in
art. 2(3) of the Charter of Fundamental Rights and Freedoms of the Czech Republic:
‘Everyone may do what is not prohibited by law, and no one may be compelled to do what
is not required by law’. A similar provision is contained in the Civil Code S 2(2): ‘Unless
expressly prohibited by a statute, persons can stipulate rights and duties by way of exclu-
sion from a statute;..." As there are no requirements for the surrogate or the content
of the surrogacy agreement, there is no reason why a pregnant woman cannot be a
surrogate. Similarly, the surrogacy agreement does not have to include any obliga-
tion to undergo IVF or become pregnant. Although there are some definitions in
various articles of Czech jurisprudence, none of them are legal, and usually, each of
the authors creates his/her own or finds inspiration abroad and in foreign (proper)
surrogacy regulations.

Therefore, there is limited or no difference between surrogacy and direct adop-
tion of a newborn child. Adoption is necessary for achieving surrogacy. However,
regarding the adoption of newborn children, when the legal mother of the child
designs its future adoptive parents long before the child is born, there is almost no
difference from surrogacy. Therefore, it can be called ‘surrogacy largo sensu’.

One question that remains unanswered is whether this situation is optimal. One
may consider this as only a theoretical problem without any real impact. However,
‘surrogacy largo sensu’ has the potential to partially replace regular adoption or
create competition between the two. Another reason for considering thisissue is the
manner in which the intended parents and surrogates are found. The Child Legal and
Social Protection Authority is the only institution that mediates adoption. However,
regarding surrogacy, even for the largo sensu type, there are many online groups
of like-minded people searching for surrogates, intended, and adoptive parents.
Overall, thisinability to clearly distinguish between the direct adoption of a newborn
child and surrogacy adds to the general problem of surrogacy, which is the lack of
regulations in the Czech legal system.

5. Conclusion and Discussion

In general, there are definite differences between adoption and surrogacy. Adop-
tion is understood as accepting a foreign person as one’s own, whereas surrogacy is
usually understood as subsidiary infertility treatment. Adoption concerns children
of all ages, and sometimes even adults, whereas surrogacy concerns only newborn
babies. Adoptionis postnatal, it occurs after the birth of the child, whereas surrogacy
is prenatal, as the surrogacy agreement and most of the process occurs before the
child is conceived. Adoption is a well-known, protected, and established institution,
whereas surrogacy is highly controversial and problematic in many ways.
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Asfarasthe Czech Republicis concerned, there are other differences between the
two: adoption is an independent, sovereign institution, whereas surrogacy depends
on the existence of adoption. Adoption is well regulated in the Civil Code, whereas
surrogacy depends on the existence of adoption and remains ignored. Adoption is
legal, whereas surrogacy carries a high risk of being prosecuted for the crime of
human trafficking if there is any payment for handing over the child or providing
consent for adoption.

However, the two institutions are closely connected. Surrogacy, its practice, and
its existence in the Czech Republic depend on adoption. Owing to the principle of
mater semper certa est, and the impartible concept of parentage, adoption is the only
way to complete the process of surrogacy. This close relationship has several dimen-
sions. Owing to the lack of a definition of surrogacy and surrogate mothers and proper
regulation of surrogacy, surrogacy and the adoption of young children and babies are
almostindistinguishable, which can cause some problems. This is another reason for
reconsidering the current (non-)regulation of surrogacy in the Czech Republic. Thus,
there should be a clear and undisputed line between surrogacy and adoption. This
may be achieved by adopting a surrogacy regulation that either bans it completely
or sets reasonable rules and definitions. The choice depends on the legislature and
whether such change will occur in future. There are several examples of inspiration
from the literature. One is the UK surrogacy law, which has been a model for many
countries in the past. For example, the inspiration can be drawn from S 1(2) of the
Surrogacy Arrangements Act 1985, which states that a surrogate motheris ‘a woman
who carries a child in pursuance of an arrangement made before she began to carry
the child and with a view to any child carried in pursuance of it being handed over to,
and parental responsibility being met (so far as practicable) by, another person or other
persons’?” This provision further states that a woman, who carries the baby should
betreated as the surrogate ‘as beginning to carry it at the time of the insemination or of
the placing in her of an embryo, of an egg in the process of fertilisation or of sperm and
eggs, as the case may be, that results in her carrying the child’3®

The aforementioned provision from the Surrogacy Arrangements Act 1985
makes the British regulation of surrogacy an excellent model for the Czech legisla-
ture. There are several laws and court rulings on surrogacy, including the Surrogacy
Arrangements Act 0f 1985, the Human Fertilisation and Embryology Act of 2008, and
the Adoption and Children Act of 2002. In general, surrogacy arrangements are not
enforced. The legal mother of a child is always the woman who gives birth, similar
to the Czech Republic. However, the mechanism for transferring legal parenthood
to intended parents is different. It is not done by adoption, but by parental order. The

37 S1(2) Surrogacy Arrangements Act 1985.
38 S1(6) Surrogacy Arrangements Act 1985.
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order transfers parental responsibility exclusively to the applicant(s).3 The applica-
tion for a parental order can be made by a married couple, civil partners, or two people
living in an enduring relationship, and single person. The applicants should be at
least 18 years old and the gametes of at least one of them should have been used to
create the embryo. The application can be made within the period between the child’s
birth and six months after that.*° However, the case law relativized this requirement,
stating that the deadline can be relaxed and a parental order can be granted, even in
the case of much older children.# Children must also live in a home with one or both
applicants. It is also necessary that the woman who carries and gives birth to the
child (and the other legal parent, if he is not the applicant) fully understands, freely,
and unconditionally consents to the order. Therefore, even if she has given birth, she
canrefuse consent. Clearly, the court must decide whether issuing an order complies
with the child’s welfare being a paramount consideration.*?

The UK's surrogacy regulation only allow for an altruistic version of surrogacy, in
which only reasonably incurred expenses can be paid to the surrogate for handing
over the child, granting her consent, or concluding the arrangement. Payments
exceeding this limit can be authorised by courts. Case law in the UK soon developed
the attitude that even unreasonable payments could be authorised retrospectively.
The key questions for authorising such payments were:1) whether the sums paid had
been disproportionate to reasonable expenses, 2) whether the applicants had been
acting in good faith in their dealings with the surrogate, and 3) whether they had
been party to any attempt to defraud the authorities.** Beginning with this decision,
some UK academics remark that English Law does not view commercial surrogacy as
anintrinsic wrong through case law development.** Similar to the issue of excessive
payments, other requirements for a parental order may be waived if the issuance of
the order is in the best interests of the child (e.g. the applicant couple has separated
or the surrogate mother could not be found and, therefore, could not provide her
consent). Generally, only a situation indicating a clear abuse of public policy can rebut
the primacy of a child’s welfare.*

No third party can be involved in the process of making the surrogacy arrange-
ment, although since 2008, non-profit organisations have initiated negotiations with
a view to making such arrangements. The body can only charge reasonable costs

39 Herring, 2019, p. 374.

40 The case of Whittington Hospital NHS Trust v XX [2020] UKSC 14.

41 See, for example, the case of Re X (A Child) (Surrogacy: Time limit) [2014] EWHC 3135 (Fam).

42 Herring, 2019, pp. 374-375.

43 The case of X § Y (Foreign Surrogacy) [2008] EWHC 3030 (Fam). A similar decision was stated
inthe case of Re C (Parental Order) [2013] EWHC 2408 (Fam).

44 The case of Whittington Hospital NHS Trust v XX [2020] UKSC 14.

45 Herring, 2019, p. 376.
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for its activities. Commercial surrogate agencies are prohibited. Advertisements
indicating that someone is searching for a surrogate/is willing to enter into a sur-
rogacy arrangement/wants to act as a surrogate are banned, with the exception of
advertisements by non-profit organisations, which are not covered by the ban.*®

There is no need to introduce parental order as an entirely new practice into the
Czech Family Law, particularly when there is adoption which appears to work well in
most cases for the completion of surrogacy. The same applies to the definition of, the
intended parent. As the UK and the Czech Republic are in slightly different positions
on the issue of parenthood (particularly same-sex parenthood), there is no need to
introduce the possibility of surrogacy for same-sex couples, particularly if Czech
experts consider it as another subsidiary way of infertility treatment.*” However,
inspiration can be drawn from the strong position of the surrogate, and the allowed
form of surrogacy and the case law on reasonable and unreasonable payments can
certainly provide inspiration. It is advisable to focus on the precise definition of who
canbeasurrogate and the requirements, rights, and obligations of both the surrogate
and intended parents. However, it would be useful to consider that the UK regulations
are tailored to the common law legal system, whereas the Czech Republic belongs
to the continental legal system, and therefore does not mechanically copy every
single rule and provision on surrogacy in the UK. Another important and closely
connected point to consider is the different approaches to the best interests of the
child (or child’'s welfare in the UK). However, in the Czech Republic, this is the primary
consideration, whereas in the UK, this is the paramount principle. We can see that
the UK caselaw has developed a practice in which the child’'s welfare is the strongest,
and the winning argument. The Czech judicial practice of dealing with family law
matters does not place the child’s best interests above all else; there may be other
interests or arguments of equal importance that justify a decision against the child’s
best interests. Therefore, although it is an excellent idea to examine UK surrogacy
legislation and case law, it is highly advisable not to copy every provision in force in
the UK as it may not be in accordance with the legal tradition of the Czech Republic.
The legislature could also opt to ban surrogacy altogether, however, even that would
bebetterthanthe current grey area of the law, which createslegal uncertainty for all
parties involved, particularly for the child.

46 The case of Whittington Hospital NHS Trust v XX [2020] UKSC 14.
47 See, for example, Kone¢nd and Charamza and Prudil et al., 2020, pp. 1-14 [Online].
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Protection of the Environment in National
Constitutional Law in Light of the Jurisdiction of
the ECtHR - A Hungarian Perspective

ABSTRACT: The article gives a comparative analysis of the protection of the environ-
ment in the European human rights framework and at the constitutional level through
the example of Hungary. The contribution analyses two judgements of the ECtHR in
connection with the country and presents the Hungarian constitutional framework for
the protection of the environment. The starting point of the analysis is the fact that the
different levels of regulations - international and national - tend to focus on different
aspects of protection, yet they significantly influence each other. The presentation of
the two Hungarian cases is particularly topical in light of the fact that the Fundamental
Law of Hungary, which introduced several unique provisions for the protection of the
environment, was adopted between the finalisation of the two judgements.
KEYWORDS: right to a healthy environment, right to respect for private and family life,
right to a fair trial, ECHR, Fundamental Law of Hungary

1. Introduction

The protection of the environment, regardless of the level of regulation, shall be
the centre of concern for legislators both at the national and international levels,
given that the environment provides living circumstances for all living beings on
the planet; therefore, its maintenance and preservation are crucial for the survival
of all species. Although international and national laws offer similar solutions, for
instance, the protection of the environment through human rights, they tend to focus
on the different aspects of these approaches. International human rights law builds
onthe nexus between the first and second generations of human rights and inherent

* Eniké Krajnyak, Ph.D. Candidate at the Ferenc Dedk Doctoral School of the University
of Miskolc and Researcher at the Central European Academy, Budapest. https://orcid.
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environmental aspects, whereas the majority of national constitutions formulate a
substantive right to a healthy or favourable environment. Furthermore, goals and
principles are declared at both international and national levels, however, their
content, role, and interpretation may differ, which could be explained by the diverse
tools that are at the disposal of the international community of States and within the
relations between the State and its citizens.

The Hungarian perspective is worth examining for several reasons. First, the
European Court of Human Rights (hereinafter the ECtHR) delivered two major cases
from its greening case law, contributing to a deeper understanding of the seem-
ingly non-environmental provisions of the European Convention on Human Rights
(hereinafter the ECHR). Second, the Hungarian constitutional framework, which
provides various unique solutions not only for the protection of the environment but
also for future generations, was established after the occurrence of the facts of the
cases and during the finalisation of the two decisions. The Fundamental Law substan-
tially changed the constitutional framework for the protection of the environment
and introduced several concepts which could serve as examples for other national
constitutions. In addition, an examination of the judgements delivered in connec-
tion with the country in the context of the new constitutional framework offers a
comprehensive perspective on the complementarity of national and international
levels of environmental protection.

2. Theoretical Approaches to Environmental Protection
in Human Rights Law

2.1. Environment and Human Rights in International Law

International environmental law has by now become an independent field of public
international law with increasing importance. The interlinkages with human rights
law form an inherent part of the legal protection of the environment, however, there
is no consensus on the precise legal place of the environment in the human rights
discourse at a globallevel. Currently, there are several approaches towards environ-
mental protection within human rights law. First, the 1992 Rio Declaration estab-
lished the procedural rights-based approach to the protection of the environment,
i.e. the use of procedural rights to address environmental issues.! The 1998 Aarhus
Convention and the 2018 Escazii Agreement could be regarded as the implementation

1 Theserights are access to information, public participation and effective access to judicial and
administrative proceedings in environmental matters. See: Principle 10 of the Rio Declaration
on Environment and Development, 1992. See also: Shelton, 1992.
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of Principle 10 of the Rio Declaration in the European and Latin-American continents,
respectively, guaranteeing access to information, public participation, and justice in
environmental matters.

Second, environmental aspects appear in the interpretation of certain substan-
tive humanrights as a precondition for their enjoyment, implying that the state of the
environment can affect the realisation of rights,? such as the right to life or the right to
respect for private and family life. In other cases, particularly in relation to property
rights, environmental considerations may precede enjoyment of rights. Apart from
using human rights as tools to address environmental issues, either procedurally
or substantively, a new approach has been developed in recent decades that aims
to elaborate a new substantive right to a healthy environment.> Considering that
international environmental law was developed after the adoption of international
human rights documents, such a right was not included in any binding document
thatwould ensure its enforceability. Nevertheless, the adoption of a resolution by the
United Nations General Assembly on 28 July 20224 that recognises the right to a clean,
healthy, and sustainable environment is certainly forward-looking and may serve as
a catalyst for action in the field.

2.2. The Protection of the Environment in the European Human Rights Framework

The cornerstone of the European human rights framework, the ECHR does not
provide any specific right for the protection of the environment, nor does it refer to
the environment. However, the ECtHR has developed its case law in environmental
matters through the interpretation of certain human rights guaranteed by the ECHR,
which is often referred to as the ‘greening’ of the ECHR® resulting from the Court’s
approach to the Convention as a ‘living instrument’.® Owing to the extensive and
evolutive interpretation of human rights, environmental aspects play a crucial role
in the adjudication of cases and enable flexibility in understanding these rights.

The interlinks between the protection of human rights and the environment could
be observed in the case laws of several human rights guaranteed by the Convention.”
First, the protection of the environment serves as a precondition for the enjoyment
of the right to life (Article 2),® the prohibition of inhuman or degrading treatment

2 Boyle, 2012, pp. 617-618; Shelton, 2006, pp. 130-131.

3 Birnie, Boyle and Redgwell, 2009, pp. 277-278.

4 See: UN GA Resolution A/76/L.75.

5 Hajjar Leib, 2011, pp. 71-80.

6 See:Letsas, 2013.

7 For an overview of the environmental case law of the ECtHR, see: Raisz and Krajnyak, 2022.
8 See: Oneryildiz v. Turkey; Budayeva and Others v. Russia; Ozel and Others v. Turkey.
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(Article 3)° the right to liberty and security (Article 5),° freedom of expression
(Article 10)," and the right to respect for private and family life (Article 8),”? meaning
that the degradation of the state of the environment could result in the violation of
these substantive rights. Second, procedural rights, such as the right to a fair trial
(Article 6) and the right to an effective remedy (Article 13)," which provide robust
support for the right to access tojustice in environmental matters, aslaid down in the
Aarhus Convention, are often used as tools to address environmental issues. Finally,
the protection of the environment could also constitute a legitimate aim of general
interest for interference with the protection of property (Article 1 of Protocol No. 1 of
the Convention).s This implies that interference with property rights may be justified
by the public interest, such as protecting natural sites or managing forests. However,
environmental protection in this context is interpreted in a restrictive sense, which
limits environmental reasoning per se.

3. Applicability of Articles 6 and 8 of the ECHR
in Environmental Matters

3.1. The Right to a Fair Trial and its Environmental Implications

Inthe framework of Article 6, the ECHR declares that ‘everyone is entitled to a fair and
public hearing within a reasonable time by an independent and impartial tribunal estab-
lished by law’. The case law of the right to a fair trial is extensive in the Court’s practice:
it is divided into civil and criminal limbs, both of which encompass (a) the right of
access to court; (b) the institutional requirements of a tribunal, including establish-
ment by law, independence, and impartiality; and (c) procedural requirements, such

9 See: Florea v. Romania; Elefteriadis v. Romania.

10 See: Mangouras v. Spain.

11 See: Steeland Morrisv.the United Kingdom; Vides Aizsardzibas Klubs v. Lativia; Rovshan Hajiyev
v. Azerbaijan; Bumbes v. Romania.

12 See: Guerra and Others v. Italy; Roche v. the United Kingdom; Vilnes and Others v. Norway;
Brincatand Othersv. Malta; Lopez Ostrav. Spain; Tagkin and Others v. Turkey; Fadeyeva v. Russia;
Giacomelliv. Italy; Tatar v. Romania; Dubetska and Others v. Ukraine; Cordella and Others v. Italy;
Mileva and Others v. Bulgaria; Yevgeniy Dmitriyev v. Russia; Grimkovskaya v. Ukraine; Kapa and
Othersv. Poland; Dzemyuk v. Ukraine; Solyanik v. Russia; Brdnduse v. Romania; Di Sarno and Others
v. Italy; Kotov and Others v. Russia.

13 See: L'Erabliere A.S.B.L.v. Belgium; Howald Moor and Others v. Switzerland; Karin Andersson and
Others v. Sweden; Apanasewicz v. Poland; Bursa Barosu Baskanligi and Others v. Turkey.

14 See: Oneryildiz v. Turkey; Cordella and Others v. Italy; Di Sarno and Others v. Italy

15 See: Papastavrou and Othersv. Greece; N.A. and Others v. Turkey; Turgut and Others v. Turkey;
Dimitar Yordanov v. Bulgaria; National Movement Ekoglasnost v. Bulgaria.
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asfairness, public hearing, and a reasonable time requirement.*® Article 6 is primarily
applied in cases relating to the enforcement of judicial decisions, access to courts to
challenge measures affecting the environment, access to documents, and access to
information in environmental matters.

The role of the ECtHR is outstanding in guaranteeing procedural rights of indi-
viduals in environmental matters, despite the fact that the Convention itself does
not expressly refer to environmental aspects. However, the Aarhus Convention, even
though it incorporates procedural environmental rights, does not provide a judicial
framework for the enforcement of these rights. While there is no direct legal relation-
ship between the two conventions, it is noteworthy that several judgements referred
to the Aarhus Convention in their reasoning and therefore interpreted Article 6 of
the ECHR in light of the requirements laid down in the Aarhus Convention. The con-
sideration of the aspects enshrined in the latter convention, or even of the fact thata
Stateisapartytoit, certainly enables the channelling of an environmental approach
to the interpretation of the right to a fair trial in the ECtHR's practice. However, the
human rights framework also has its limits, which are particularly indicated by
the limited access of environmental non-governmental organisations to judicial
proceedings: under the Aarhus Convention, such organisations undoubtedly have
standing before a court,’® whereas within the framework of the ECHR, environmental
associations have access to a tribunal under specific circumstances, such as when
the association was a party to domestic proceedings,'® or when the violation does not
stem from an environmental disturbance that can only be felt by natural persons
(such as health considerations under Article 8).2°

Particular importance shall be placed on the understanding of the ‘reasonable
time’' requirement, as it was a decisive element in both Hungarian cases examined in
this study. By the term ‘reasonable time’, the Court generally understands adminis-
tering justice without delays which may jeopardise its effectiveness and credibility,
sothat the courts are able to guarantee everyone's right to a final decision on disputes

16 See: Guide on Article 6 (civil limb), 2022, and Guide on Article 6 (criminal limb).

17 See, for instance, Tatar v. Romania, 118; Grimkovskaya v. Ukraine, 69; Di Sarno and Others v.
Italy, 107, Taskin and Others v. Turkey, 99. The literature indicates that the reference to the Aarhus
Conventionin a case concerning Turkey that has not ratified the Convention may raise the question
of whether the Convention has become part of international customary law. However, in Okyay
and Others v. Turkey, the Court failed to mention the Aarhus principles, which suggests caution for
considering the Aarhus Convention as customary law. Nonetheless, the mention of the Convention
as applicable law to a non-party may imply that these norms are consistent with the emerging
principles of law with more universal application. See: Duvic-Paoli, 2012; Eicke, 2022.

18 Convention on Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters (Aarhus Convention), 1998, Article 9.

19 Gorraiz Lizarraga and Othersv. Spain, 36.

20 Greenpeace E.V.and Othersv. Germany.

21 H.v.France, 58; Katte Klitsche de la Grange v. Italy, 61.
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concerning civil rights and obligations within such a time frame. The reasonableness
of the length of the proceedings shall be assessed on a case-by-case basis in light
of the specific circumstances, with special regard to the complexity of the case, the
applicant’s conduct, the conduct of the competent authorities, and what is at stake
in the dispute, as laid down in Frydlender v. France.?? One may conclude that this
requirement is particularly relevant in environmental cases, as the degradation of
the environment tends to worsen over time and a timely judicial response could end
harmful practices. However, one may also observe that Article 6 could be used for
adjudicating environmental matters in exceptional cases, and thus applicants tend to
allege the violation of Article 8 when referring to Article 6 in environmental cases.?

3.2. The Right to Respect for Private and Family Life in an Environmental
Legal Context

The right to respect for private and family life is guaranteed under Article 8 of the
Convention. According to the provision, the scope of the application extends to private
and family life, home, and correspondence, and thus, to the sphere of personal or
private interest. Moreover, the Convention provides that there shall be no interfer-
ence by a public authority with the exercise of this right, with the exception of cases,

‘[iln accordance with the law and to the extent that is necessary in a
democratic society in interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime,
forthe protection of health or morals, or forthe protection of the rights and
freedoms of others.’

Awiderange of environmental cases fall under the scope of Article 8, primarily noise
pollution, industrial emissions, and waste management, considering that the right
to respect for private and family life implies respect for the quality of private life and
enjoyment of the amenities of one’s home, which are impacted by the degradation of
the environment. However, such degradation only constitutes a violation of Article
8 if it directly and seriously affects one’s private and family life and home, because,
as mentioned above, the Convention is not an environmental legal document; thus,
it does not guarantee environmental protection per se.?

22 Frydlenderv. France, 43. See also: Kyrtatos v. Greece, 41.
23 Kecskés, 2021, pp. 214-215.
24 Guide on Article 8, pp. 46-47.
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The ECtHR developed an extensive interpretation of Article 8 in environmental
cases and has a well-established practice of determining what constitutes a viola-
tion of the right to private and family life. To assess whether the complaint violates
Article 8, the Court applies a two-stage test. First, it shall be determined whether the
complaint falls within the scope of application of Article 8, thus, whether it affects
‘private life’, ‘family life’, ‘home’ or ‘correspondence’ in light of specific circumstanc-
es.?° The violation of ‘home’ and ‘private life’ is frequently alleged in environmental
cases, considering that environmental problems are localised and tend to affect the
surrounding area more, which are often inhabited places, where peoples’ homes
are situated. After determining whether the complaint falls within the remittances
under Article 8, the second stage examines whether there has been interference with
the above concepts. In this regard, apart from imposing a negative obligation on the
State - interpreting this right from a liberal perspective and requiring the State to
impinge only in well-founded circumstances - the Court may also find a violation
of this article in case the State fails to implement positive measures to guarantee
theright.?

The adjudication of issues related to noise pollution is at the centre of concern
of this study, because the two highlighted Hungarian cases fall under this category
and the Court has a well-established case law and interpretation of these issues, even
within the environment-related case law of Article 8. The inclusion of noise pollution
within the framework of Article 8 was established in Powell and Rayner v. the United
Kingdom and Hatton and others v. the United Kingdom. In both cases, the applicants
argued that the noise generated by Heathrow Airport violated their rights under the
ECHR.Inboth cases, the State had to strike a fair balance between public and private
interests: the economic interest of the State related to the functioning of airports,
and the private interest of the inhabitants to effectively enjoy their homes which
were situated in the vicinity of the airport. Although 10 years had passed between
the delivery of the two judgements, the Court found no violation of Article 8 in any of
the cases, holding that the State did not overstep its margin of appreciation by failing
tostrike afair balance between the rights of the individuals and the conflicting inter-
ests of the community as a whole. On the other hand, the Court found a violation of
Article 13, given that the judicial review was not an effective remedy in relation to the
rights under Article 8.%7

25 Roagna, 2012, pp.10-11.

26 Connelly, 1986, p. 570.

27 See:Powell and Raynerv. the United Kingdom; 37-46; Hatton and Others v. the United Kingdom,
84-104.
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4. Environmental Jurisdiction of the ECtHR
on the Example of Two Hungarian Cases

The cases Deés v. Hungary and Bor v. Hungary produced fundamental outcomes
for the interpretation of noise pollution arising from road and railway traffic, thus
counterbalancing the interpretation of conflicting public and private interests.?® As
presented below, the Court adjudicated in favour of the private interestin these cases,
which is contrary to the aforementioned cases concerning air traffic and aircraft
noise. Therefore, the analysis of these cases serves to introduce Hungarian environ-
mental case law in the practice of the ECtHR, and demonstrate its important role in
the interpretation of Article 8 regarding the protection of the environment.

In Deésv. Hungary, the applicant complained about an increasing volume of cross-
town traffic passing through the street on which his house was situated. The road
was used as an alternative route for the neighbouring privately owned motorway M5
to avoid the high toll charge that had been introduced for the usage of the motorway.
To counter this situation, several mitigation measures were adopted, including the
construction of three bypass roads, a speed limit at night, the introduction of traffic
lights at nearby intersections, and the prohibition of access of vehicles weighing over
6 tons. The measures implemented did not appear to produce an effective solution
for the environmental harm suffered by the inhabitants of the area. The applicant,
supported by the opinion of a private expert, complained that the noise and pollution
originating from the exhaust fumes produced on the motorway caused damage to the
walls of his house and brought an action before the first instance court. The applica-
tion was dismissed and challenged before the second instance in which the expert
opinion confirmed that the level of noise outside the applicant’s house was above the
statutory limits. Despite this, the court found no causal link between the measures
adopted by the authorities and the damage to the house, and thus concluded that the
respondent managed to strike a fair balance between the interests of road users and
inhabitants, stating that the measures adopted were proportionate and sufficient to
protect the applicant’s interests.?

Before the ECtHR, the applicant alleged the violation of Articles 8 and 6, arguing
that the noise, vibration, pollution and odour caused by the heavy road traffic nearby
rendered his home virtually uninhabitable and that the measures adopted by the
Hungarian authorities were insufficient and breached the ‘reasonable time’ criteria.
In the framework of Article 8, the ECtHR relied on the findings of Moreno Gémez v.
Spain, in which the Court stated that a violation of the right to respect for private and

28 Kecskés, 2011, p. 2.
29 Deésv. Hungary, 5-14.
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family life may be found when the case concerns interference by public authorities
with theright, aswell as when they fail to act to stop third-party breaches of the right
in question.®* Inthisregard, the Courtreiterated that breaches to the right torespect
the home are not confined to concrete breaches but may also include those that are
diffused, such asnoise, emissions, smells, or other similar forms of interference, as in
the given case, resulting in a breach preventing a person from enjoying the amenities
of his home. The Court further considered that the noise pressure was significantly
above statutory levels, and failure to respond by appropriate State measures may
amount to a violation of Article 8. The extensivity of the noise levels was proven by
an expertopinion in the domestic proceedings, which was acknowledged by the Hun-
garian court. However, contrary to the domestic court’s decision, the link between the
insufficiency of the measures adopted and excessive noise disturbance was held by
the ECtHR. Accordingly, the Court pronounced a violation of the right to respect for
private and family life in the given case.

Furthermore, the Court considered the length of the proceedings in light of
Article 6, that is, the ‘reasonable time’ requirement. Considering that the two levels of
jurisdiction at the domestic levellasted six years and nine months, and the lack of any
fact or convincing argument from the Government that would explain the necessity
of such lengthy proceedings, the Court held the violation of the right to a fair trial in
the failure to meet the ‘reasonable time’ requirement.3!

Theimportance of Deés v. Hungary is manifold. First, itis notable for being the first
environment-related application in the case law of the ECtHR in relation to Hungary.
Second, the case proved that the Court may also find a violation of Article 8, not for
thelack of positive measures by the State, but for the inadequacy and inefficacy of the
measures adopted. Third, the case provides a counterbalance for decisions related to
aircraft noise. Similar to the aforementioned cases of Powell and Rayner and Hatton,
Deés also dealt with some type of nuisance related to traffic, in which the State had to
strike afairbalance between public and private interests. However, in comparison with
these applications, Deés was successful in the sense that the Court pronounced the
violation of Article 8 and placed more weight on private interests, that s, the interests
of the inhabitants. The probable reason underlying the different approaches to finding
the balance between the two groups of cases is related to concrete establishments
(such as the Heathrow Airport) or to a cross-country network of traffic roads, while
the provision of rapid means of travel and communication is of vitalimportance to the
economic well-being of the country. For commercial, industrial, and touristic reasons,
the economic impact of traffic roads may not be as significant and tangible.3?

30 Moreno Gémez v. Spain, 53-56.
31 Deésv. Hungary, 25-27.
32 Fodor, 2011, pp. 90-93.
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Regarding heavy railway noise, the Court’s approach to adjudicating the balance
between public and private interests is similar to that in the case of road traffic noise;
namely, the Court placed more weight on the private interests of the inhabitants. In
Borv. Hungary, the applicant complained about the impossibility of enforcing the com-
petent authority’s obligation to keep the noise levels under control near his home in
an effective and timely manner.?* The applicant’s house was situated across a railway
stationin front of the train’s starting position. According to the applicant, owing to the
replacement of steam engines with diesel engines, the noise level in the neighbour-
hood significantly increased, which led to excessive and unbearable noise, hindering
the enjoyment of the amenities of his home. Moreover, the applicant argued that the
railway company failed to take the necessary measures to keep its noise emissions
under control, which could have been achieved by constructing a noise barrier wall,
modernising the railway station, preheating the engines in another place, and avoid-
ing the use of certain engines. The claims were accepted before the domestic court,
which confirmed that the noise level had exceeded the limit and ordered the railway
company to construct a noise barrier wall. On appeal, the second-instance court
dispensed with the obligation to build the protection wall, considering it unnecessary
to prohibit noise pollution and ordered the railway company to pay compensation for
the loss of value of the applicant’s house. Despite the fact that, similar to the case of
Deés, several noise-mitigating measures were implemented, such as a reduction in
the number of trains passing through the station, minimisation of the stay of freight
trains, and renovation of engines, the applicant argued that the noise continued to
exceed the statutory limits and thus violated Articles 8 and 6 of the Convention.3*

Consonant with the argumentation in Deés, the ECtHR noted that the State has a
positive obligation under Article 8 to strike a fair balance between the interest of the
applicant in having a quietliving environment and the conflicting interests of others
and the community as a whole in having rail transport, and emphasised that the mere
existence of a sanction system, as in the given case, does not constitute a sufficient
solution for noise disturbance if it isnot applied in a timely and effective manner. Con-
sidering the failure of the domestic courts to determine any enforceable measures to
guarantee the applicant the enjoyment of his home and the disproportionate length
of the proceedings - 15 years and 7 months of the two levels of jurisdiction - the Court
held a breach of both the right to respect for home and the right to a fair trial.

These applications from Hungary drew attention to two severe problems: (a) the
length of the proceedings and (b) the fact that environmental aspects were often mar-
ginalised in the implementation of the laws.3> The length of the proceedings is often

33 Borv. Hungary, 5-17.
34 Borv. Hungary, 28-31.
35 Fodor, 2011, p. 90.
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challenged before the ECtHR in connection with Hungary, which, in environmental
cases, has outstanding importance in providing timely solutions for pollution and
draws attention to the necessity of the proper implementation of the Aarhus Conven-
tion, which also provides the obligation to ensure access to justice in environmental
matters through fair, equitable, timely and not prohibitively expensive.3® Although
the Aarhus Convention was not mentioned by the Court, and as indicated above,
it does not have a direct legal link with the ECHR, the effective implementation of
environmental measures should also be analysed in the context of the rights and
principles laid down in Aarhus, within the framework of the European Convention.
Furthermore, as for the problem of marginalising environmental problems, it shall be
mentioned that the Hungarian framework for environmental protection significantly
improved since the adoption of the two decisions, particularly owing to the adoption
of the new Fundamental Law in 2011.%”

5. Protection of the Environment at the Constitutional Level

5.1. Different Approaches to Environmental Protection
in the Constitutions - an Overview

As discussed above, the current international human rights framework does
not provide a self-standing human right to a healthy environment for two major
reasons. First, the role of environmental law strengthened after the establishment
of the international human rights framework. The 1972 Stockholm Conference on
the Human Environment?® - the first world conference on the environment - was
organised several decades after the adoption of the major human rights treaties at
global or regional levels; thus, in the absence of a concrete international environ-
mental legal framework, such aspects could not be emphasised in the elaboration
of human rights.?® The second reason could be the lack of consensus regarding the
recognition of the substantive right to a healthy environment. Resolution A/76/L.75
passed at the General Assembly on 28 July 2022 was adopted with 161 votes in favour,
zero against, and eight abstentions.*® Abstaining States have fundamentally different

36 Aarhus Convention, Article 9 (4).

37 Foranin-depth analysis on the drafting and adoption of the Fundamental Law considering the
provisions relating to the environment, see: Raisz, 2012.

38 The Stockholm Declaration on the Human Environment, 1972 adopted at the Conference recog-
nises ‘the right to freedom, equality and adequate conditions of life, in an environment of a quality
[..]" See: Principle 1 of the Stockholm Declaration.

39 See: Weiss, 2011, pp. 15-17.

40 See: UN Press, 2022.
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understandings of the human rights discourse, which may hinder the recognition of
such aright at the global level.#

Although environmental protection requires supranational cooperation, indi-
vidual States may contribute significantly to a higher level of protection through
legislation and jurisdiction. The fundamental legal framework of national constitu-
tions was elaborated on the basis of the international framework, thus, after the
adoption of such key human rights treaties, and many constitutions were adopted
after the establishment of the international environmental legal framework or were
amended in light of its latest developments. Furthermore, consensus on the position
of the country’s approach to environmental protection is clearly less complicated to
reach than consensus at the global level, as indicated by the fact that more than 100
States have incorporated it into their constitutions.*? In addition to indicating States’
commitment to environmental protection, constitutional provisions may serve as a
starting point for the development of a constitutional courts’ jurisprudence through
the interpretation of such provisions.*

National constitutions may incorporate similar approaches to environ-
mental protection as the international human rights framework; however, the
importance of these approaches may differ at the national or international level.
First, in contrast to the international human rights framework, the self-standing
right to a healthy environment forms an inherent part of the fundamental legal
framework provided by national constitutions. The constitutions adopted after
the aforementioned 1972 Stockholm Declaration, were certainly inspired by the
adoption of the Declaration: the 1976 Constitution of Portugal, followed by the 1978
Constitution of Spain declared the right to a healthy environment for the first time
at the constitutional level 44 In the absence of an international consensus on this
right, particularly considering the time of adoption of the constitutions, States
have considerable freedom in determining the phrasing and content of this right.**
The aforementioned Portuguese Constitution guarantees the ‘right to a healthy

41 The problem of the lack of a common understanding on the content and scope for the right to a
clean, healthy and sustainable environment also emerged in connection with the antecedent of
the above Resolution, with Resolution 48/13, adopted by the Human Rights Council on 8 October
2021.Forinstance, the Russian Federation impugned the quality of the Human Rights Council to
promote the right to a healthy environment. In addition, China considers human rights protec-
tion as essentially an internal affair, rather than a global one, which approach certainly poses
challengesto the effective implementation of this right. See: Tang and Spijkers, 2022, pp. 90-92.

42 Boyd, 2019, p. 33.

43 Boyd, 2011, pp. 171-172.

44 Aragao, 2019, p.248.

45 Tt shall be noted that the concept of the right to a clean, healthy and sustainable environment
was formulated in the years 2021-2022. Therefore, the constitutions may operate with different
denominations - e.g. the right to a healthy/favourable/sustainable/etc. environment.
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and ecologically balanced human living environment’,*¢ the Spanish Constitution
refers to the ‘right to enjoy an environment suitable for personal development’,%’
and further alternative formulations include rights to a ‘clean’, ‘safe’, ‘favourable’
or ‘wholesome’ environment.*®

Similar to the practice of the ECtHR, which, in the absence of an explicit right
relating to the environment, developed its case law in environmental matters in
the framework of other human rights recognised under the Convention, domestic
(supreme or constitutional) courts may also rule that such a right is implicitly
guaranteed in other constitutional provisions and thus forms an inherent part of
the interpretation of those rights. The right to a healthy environment may be an
essential element of other fundamental rights; thus, it is an enforceable, constitu-
tional right even if the constitution does not explicitly provide for it. For instance,
among the countries whose constitutions do not expressly recognise the right to a
healthy environment, the Indian jurisdiction could serve as the best example: the
Supreme Court mentioned the ‘right of the people to live in a healthy environment
with minimal disturbance of the ecological balance’*> and further pronounced that
the right to live includes ‘the right to the enjoyment of pollution-free water and air
for full enjoyment of life’.>°

In addition to the explicit or implicit recognition of an environment-related sub-
stantive right, constitutions may also include procedural environmental rights. The
three pillars of the Aarhus Convention - access to information, public participation
in the decision-making, and access to justice in environmental matters - consti-
tute a solid foundation for such constitutional provisions. The 1996 Constitution of
Ukraine was the first constitution to implement procedural environmental rights,
namely the right of free access to information about the environmental situation.
Although therighttoaccesstoinformation in environmental mattersis certainly the
most common pillar of the Aarhus Convention, the right to participate in the public

46 See Article 66 (1) of the Constitution of the Portuguese Republic: ‘Everyone shall possess the right
to a healthy and ecologically balanced human living environment and the duty to defend it’. Cf.
Art. 50 of the Constitution of Costa Rica: ‘All persons have the right to a healthy and ecologically
balanced environment[...]'

47 See Article 45 (1) of the Constitution of Spain: ‘Everyone has the right to enjoy an environment
suitable for personal development, as well as the duty to preserve it’.

48 Boyd, 2019, pp. 32-33.

49 Rural Litigation and Entitlement Kendra v. Uttar Pradesh, AIR 1985 SC 652; AIR 1987 SC 359.

50 Subhash Kumarv. State of Bihar, AIR 1991 SC 420.

51 May, 2013, p. 34; Art. 50 of the Constitution of Ukraine: [...] Everyone is guaranteed the right of free
access to information about the environmental situation, the quality of food and consumer goods,
and also the right to disseminate such information. No one shall make such information secret’. See
also: Rezie, 1999, p. 179.
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decision-making process and access to justice in environmental matters could also
be found in some constitutions.>?

Compared with the protection of the environment in international law, the
human rights framework may not provide the only solution for better enforcement
of protective measures. Constitutions, similar to major international environmental
legal instruments,>3 express States’ commitments to protect or conserve the envi-
ronment, which are formulated as a duty of the State, government, or citizens. The
subject matter of such obligations may include responsibility for future generations,
the promotion of sustainable development, and financial sustainability. Further
miscellaneous provisions may address specific issues that reflect the environmen-
tal characteristics of a given country. Such provisions encompass, for instance, the
constitutional recognition of the rights of nature in the constitutions of Bolivia and
Ecuador; the prohibition of the importation of toxic and hazardous waste in the
constitutions of Benin, Chad, the Democratic Republic of the Congo, and Niger; and
the prohibition of nuclear testing or the deployment of nuclear weapons within the
territories of the countries in the constitutions of Micronesia and Palau.>*

5.2. The Hungarian Constitutional Framework for the Protection of the Environment

The Fundamental Law of Hungary was adopted on 25 April 2011 and entered into
force on 1January 2012. In light of this, it is noteworthy that the Deés judgement
was delivered on 2 February 2011% and the Bor judgement was delivered on 18 Sep-
tember 2013.°¢ These facts should be considered when analysing the newly adopted
constitutional provisions in a broader context. However, the author does not claim
that there would be any direct link between the ongoing procedure at the ECtHR and
the adoption of the Fundamental Law, but rather suggests that a judgement of an
international court shall be interpreted not only in light of the legal framework in
force at the time, but also in light of whether and - if so - how these frameworks
have changed since the time of the delivery of such judgements. Therefore, the
uniqueness of the environment-related provisions of the Fundamental Law and

52 For example, Article 7 of the French Charter for the Environment provides ‘the right [...] to have
access to information pertaining to the environment in the possession of public bodies and to
participate in the public decision-taking process likely to affect the environment’. See also: May,
2013, pp. 34-36.

53 See, for instance, the Rio Declaration, the Kyoto Protocol, and the Paris Agreement.

54 Boyd, 2013, pp. 17-20.

55 See: Deésv. Hungary, Judgement, Final, 09/02/2011.

56 See: Borv. Hungary, Judgement, Final 18/09/2013.

164



Protection of the Environment in National Constitutional Law

theirinterpretation may serve as a topical example for understanding the connection
between the protection of the environment in international and national law.

Article XXI of the Fundamental Law guarantees the substantive right to a healthy
environment.”’ This right was the only environmental provision that was included
in the former constitutional framework: the constitutional amendment of 1989
introduced this right in Article 18 of the Constitution.*® The Constitutional Court of
Hungary thoroughly interpreted this right in Decision No. 28/1994 (V.20). According
toit,theright to a healthy environmentis a third-generation fundamental right, with
the differentia specifica of having a stronger objective and institutional side which is
underpinned by the State’s obligation to recognise and endorse a framework for the
protection of the environment. Moreover, the right is special from the perspective of
its scope of subjects; considering the unidentifiable nature of the right, all humans
shall be entitled to it. Contrary to social rights, in the case of which the subjects could
be concretised, these subjects - similar to animals, plants, or ‘unborn generations’ -
may not stand up for their rights.*® Consequently, the right to a healthy environment
may not be interpreted in such a manner that individuals can directly establish a
claim before the court demanding environmental conditions that would correspond
to their subjective perception.®°

The Constitutional Court enhanced its former findings on the right to a healthy
environment after the adoption of the Fundamental Law and enhanced them with
further principles, such as the principle of non-derogation and the precaution-
ary principle. The principle of non-derogation poses limitations to State actions
in the context of the protection of the environment as a State task and establishes
the prohibition of derogation from the previously achieved level of protection in
substantial, procedural, and institutional norms.®* Second, the Constitutional Court
added the precautionary principle to the interpretation of the right to a healthy
environment. This principle may be applicable either jointly with or independently
of the non-derogation principle. In the first case, the legislator is required to verify
that the proposed regulation, which may affect the state of the environment, is not

57 Article XXIof the Fundamental Law reads as follows: (1) Hungary shall recognize and endorse the
right of everyone to a healthy environment. (2) Anyone who causes damage to the environment shall
be obliged to restore it orto bear the costs of restoration, as provided for by an Act. (3) The transport
of pollutant waste into the territory of Hungary for the purpose of disposal shall be prohibited".

58 Itis noteworthy that the right to live in a dignified environment first appeared in Act II 0f 1976
on the protection of the human environment (Article 2 (2), however, since the right was not
enshrined in the Constitution at the time, it was not implemented into practice. Nevertheless,
the regulation was certainly progressive as it was based on the philosophy of the Stockholm
Conference. See: BAndi, 2011, p. 72.

59 Decision No.28/1994 (V.20.) IIL.

60 Fodor, 2015, pp. 104-105.

61 Decision No. 28/1994 (V.20.) IV.1,; Decision No. 16/2015 (V1.5.) [109].
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a step back and does not cause irreversible damage. The independent application of
the precautionary principle may apply to cases not previously regulated, however,
continue to influence the condition of the environment.®2

In addition to declaring a substantive right to a healthy environment, the Hun-
garian constitutional framework recognises the environmental dimension of other
fundamental rights. First, Article XX (2) provides that the effective application of the
right to physical and mental health should be guaranteed through agriculture free
of genetically modified organisms, ensuring access to healthy food and drinking
water, safety at work, healthcare provision, as well as by ensuring the protection of
the environment.®® These requirements are defined as State tasks, which can also be
regarded as preconditions for the enjoyment of the right to health. Second, the Fun-
damental Law may provide an implicit link between environmental protection and
other fundamental rights pronounced by the Constitutional Court. In the framework
of interpreting the right to a healthy environment in the aforementioned Decision
No. 28/1994 (V.20), the Court stated that the right to a healthy environment had the
strongest link to the right to life among the constitutional rights; namely, the right
to the environment was understood as part of the institutional side of the right to
life, and the State’s obligation to maintain the natural conditions for human life was
thus phrased as an independent constitutional right.®* Further, the Constitutional
Court recognised the environmental aspect of the right to a fair trial under Article
XXVIII (1) of the Fundamental Law.55 However, despite numerous attempts to include
procedural environmental rights in the constitutional text, particularly the right to
participate in the decision-making process in environmental matters, such provi-
sions were not adopted in the final version of the Fundamental Law.

Furthermore, as in the practice of the ECtHR, the environment and fundamental
(or human) rights could also be observed from the perspective of the restriction
of certain rights for environmental reasons at the constitutional level. Accord-
ing to Article XIII of the Fundamental Law, the right to property may be subject to

62 Decision No. 13/2018 (IX.4.) [20]. On the interpretation of the precautionary principle in the
Hungarian law, see: Szilagyi, 2018.

63 Article XX (2) of the Fundamental Law reads as follows: (1) Everyone shall have the right to physi-
cal and mental health. (2) Hungary shall promote the effective application of the right referred to
in paragraph (1) through agriculture free of genetically modified organisms, by ensuring access
to healthy food and drinking water, by organising safety at work and healthcare provision and
by supporting sports and regular physical exercise as well as by ensuring the protection of the
environment’.

64 Decision No.28/1994 (V.20.) II1. 3. a).

65 See: Decision No.4/2019 (111.7.) [66].

66 The former Ombudsman for Future Generations expressed his opinion in connection with the
draft of the Fundamental Law, and suggested the incorporation of the right to participate in the
environmental decision-making process. See: A jové nemzedékek orszaggytilési biztosanak
javaslatai az 4j alkotmany koncepciéjanak kidolgozasahoz, 2010.
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restrictions for reasons of public interest, including the right to a healthy environ-
ment as a public task.®’

As one may conclude, Hungarian constitutional law incorporates different
approaches to the protection of the environment within the framework of fundamen-
talrights. First,and most importantly, the Fundamental Law guarantees the righttoa
healthy environment, which is the cornerstone of the protection of the environment
in human rights law domestically and internationally. As indicated above, endeav-
ours to elaborate an independent and substantive right to a healthy environment ata
globallevel face numerous challenges; thus, the introduction of this right in national
constitutions plays a crucial role in guaranteeing a higher level of environmental
protection in practice. Owing to the extensive interpretation of the Constitutional
Court, the right to a healthy environment has normative content that implies active
State behaviour in ensuring environmental protection. the protection of the environ-
ment is strongly connected to other fundamental rights, such as, the right to physi-
cal and mental health, and the right to property. In addition, corresponding to the
procedural rights-based approach established in international environmental law,
the Constitutional Court acknowledged the prevalence of environmental aspects in
the interpretation of the right to a fair trial.

5.3. Protection of the Environment as a State Task and Other Related Provisions

Apart from the fundamental rights framework, the protection of the environment
appears in various contexts of state responsibility. First, the protection of the envi-
ronment explicitly appears as a state task for promoting the effective application of
the right to physical and mental health. GMO-free agriculture, as well as ensuring
healthy food and drinking water, which are implicitly connected to environmental
protection, are also state tasks that aim to ensure the proper implementation of the
right to health.%®

Furthermore, responsibility for future generations is declared by the Preamble,
particularly Articles P and 38. The Preamble acknowledges the responsibility for
future generations and thus the obligation to protect the living conditions of future
generations by making prudent use of material, intellectual, and natural resources,
thereby providing a solid foundation for the interpretation of the provisions regarding

67 Article XIII of the Fundamental Law reads as follows: (1) Everyone shall have the right to property
and inheritance. Property shall entail social responsibility. (2) Property may only be expropriated
exceptionally, in the public interest and in those cases and ways provided for by an Act, subject to
full, unconditional and immediate compensation’.

68 For further information on the interpretation of the GMO-free agriculture in the Fundamental
Law, see: Szilagyi, Raisz, and Kocsis, 2017, pp. 167-175.; Raisz, 2022, pp. 192-194.
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the protection of future generations. Article P (1), which is notable for the protection
of natural resources, provides that ‘it shall be the obligation of the State and everyone
to protect and maintain them, and to preserve them for future generations’. Thus, future
generations appear as beneficiaries of this obligation, while, in contrast to the right
to ahealthy environment, in cases where the obligation of the State is more accentu-
ated, present generations have a triple obligation in light of this provision.®® Article
P (1) was interpreted by the Constitutional Court in Decisions No. 16/2015 (VI.5.) and
No. 28/2017 (X.25.), which adopted the internationally accepted theory of intergen-
erational equity and introduced it to the Hungarian constitutional law. According
to this theory, the protection of the environment is amended with the obligation of
maintenance, which could be interpreted as the maintenance of the previous level of
protection, and as the harmonization of environmental protection and sustainable
development. Furthermore, the obligation of preservation translates into preserving
the possibilities of choice, quality, and access.”® Regarding Article P, the Constitu-
tional Court further pronounced the constitutional manifestation of the public trust
doctrine, conferring fiduciary duties on the State to act as a trustee over the natural
heritage of the nation for the benefit of future generations, to the extent that it does
not jeopardise the long-term existence of natural and cultural assets that are worthy
of being protected on account of their inherent values.”

Additionally, the Constitutional Court found that the protection of future genera-
tions could be deduced from the Preamble, Article P and Article 38 (1), which provides
that ‘the management and protection of national assets shall aim at [...] preserving
natural resources, as well as at taking into account the needs of future generations’.
Thus, Article 38 (1) is founded on the importance of material, i.e. financial resources
for upcoming generations which was also reflected in the Preamble. Such a perspec-
tive is prevalent in the rules concerning public funds. Article 36 (4) provides that the
central budget may not be adopted if government debt exceeds half of the total gross
domestic product. These rules implicitly protect the interests of future generations
by aiming to avoid indebtedness which would pose an intolerable burden on them by
prioritising the current needs of interest.”? Present generations thereby express their
responsibility towards the next generations in the financial field.

In addition to the protection of the environment as a state task, the Fundamental
Law provides various miscellaneous provisions on this issue. For instance, Article
XX1I (2) declares responsibility for damage caused to the environment, and Article

69 Decision No. 28/1994 (v.20.) [II1.3.].

70 Decision No.16/2015(V1.5.), [92]; Decision No.28/2017 (X.25.) [33]. For an in-depth analysis of the
interpretation of the latter decision, see: Szabd, 2019.

71 Decision No. 14/2020 (VI1.6.) [22]. For an in-depth scientific analysis on the application of the
public trust doctrine in this decision, see: Sulyok, 2021.

72 Explanatory Memorandum of Article 36 of the Fundamental Law.
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XXI(3) prohibits the transport of pollutant waste into the territory of Hungary for the
purpose of disposal.”® The first provision incorporates - thus, does not declare in its
entirety - the polluter-pays principle, which would require reference to prevention or
precaution.” The second provision is the expression of the public will about a concrete
case:theillegal waste import from Germany in 2006 to Hungary.”” Furthermore, the
Fundamental Law declares certain value choices which could be indirectly linked to
the protection of the environment or future generations, such as the protection of
Christian culture (Article R(4))7¢ and the commitment to have children (Article L (2)).”
Christian theory considers the values of the environment and human responsibility
for its protection as part of human dignity. Numerous religious leaders expressed
concerns about the sustainability of the planet and the created world, including
Pope John Paul II, Benedict X VI, Pope Francis, and Bartholomew of Constantinople.”®
The affirmations of the Encyclical Letter Laudato Si’ issued by Pope Francis and the
ecological views of Bartholomew were explicitly referred to by the Constitutional
Court in Decision No. 28/2017 (X.25).”° Additionally, the State’s strong support for
bearing children is intertwined with the responsibility towards future generations.
According to the constitutional provision, family is the basis of the survival of the
nation, which, similar to what is reflected in the Preamble,®° indicates the legislator’s
commitment to the protection of future Hungarians.

Based on the above, one may conclude that the Hungarian Fundamental Law
encompasses a comprehensive approach to environmental protection and that it
constitutes aninherent part of the fundamental rights framework (through declaring
a substantive right to a healthy environment and other related fundamental rights);
the protection of the environment also appears as an obligation for the State and
everyone by the protection of natural resources and the needs and interests of future
generations. Furthermore, the Fundamental Law declares several unique provisions
specific to Hungarian legislation, including the protection of Christian culture and
the commitment to bear children.

73 See above.

74 Bandi, 2020a, p. 16.

75 Horvath, 2013, p.231,; Csak, 2014, p. 34.

76 Article R (4) of the Fundamental Law reads as follows: ‘The protection of the constitutional identity
and Christian culture of Hungary shall be an obligation of every organ of the State’.

77 Article L(2) of the Fundamental Law reads as follows: ‘Hungary shall support the commitment to
have children’.

78 Bandi, 2013, p. 84. For a detailed analysis on the moral considerations of environmental protec-
tion, see: Bandi, 2006; Bandi, 2020b.

79 Decision No.28/2017 (X.25.) [36].

80 See the Preamble of the Fundamental Law: ‘We believe that our children and grandchildren will
make Hungary great again with their talent, persistence and moral strength’.

‘[The Fundamental Law] shall be an alliance among Hungarians of the past, present and future’.
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6. Concluding Remarks

By analysing two judgements of the ECtHR concerning Hungary and providing
an overview of the recent constitutional changes in Hungary, the author aimed to
present the complexity of the legal protection of the environment and the necessity
of a complementary understanding of the regulation and jurisdiction of the national
and international levels. As presented above, national and international laws operate
with similar concepts for environmental protection, however, emphasis is placed on
different aspects at these levels.

The Hungarian Constitution, along with the majority of national constitutions in
the world, recognises the independent right to a healthy environment and the envi-
ronmental perspective of other fundamental rights, particularly the right to physical
and mental health. Furthermore, the ECHR does not provide any expressis verbis
formulation for the protection of the environment, yet environmental aspects were
deduced from the articles of the Convention in the case law of the ECtHR in various
contexts. This was the case in connection with heavy traffic noise that constituted
the merits of the cases in Deés v. Hungary and Bor v. Hungary: the Court adjudicated
on the basis of the right to respect for private and family life under Article 8 of the
ECHR. However, had a substantive environment-related right been recognised by the
Convention, the two cases would certainly have fallen within the scope of such aright,
as it could easily have happened under domestic law. Nevertheless, from a practical
perspective, the fact that there is some kind of possibility for seeking remedies for
environmental harms under the aegis of the human rights framework seems more
important than the expressis verbis phrasing of these rights.

The scope of certain substantive human rights and the environmental aspects
inherentinthem, in comparison with the content and understanding of an indepen-
dent right to a healthy environment, do not cover the same. In the author’s opinion,
the recognition of an environment-related human right is more likely to guarantee a
higher level of protection (in case it is recognised in a binding document) than what
the current system could offer, primarily because it would cover environmental
harm that does not interfere with another right. However, in addition to substantive
humanrights, an equally important aspect of environmental protection is offered by
the margin of appreciation of procedural rights, particularly the right to a fair trial.
Although constitutions may also provide procedural environmental rights, the Hun-
garian Fundamental Law does not recognise a direct link between the protection of
the environment and the right to a fair trial. As the two case examples have indicated,
the ECtHR has a well-established interpretation of the ‘reasonable time’ criteria,
which has particular importance in adjudicating environmental cases, particularly
when the environmental aspect is not expressly declared in the right to a fair trial in
the domestic system.
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In conclusion, regulations and jurisprudence at domestic and international levels
remarkably complement each other. Therefore, the strengths of one system could be
better understood in the context of how the given issue is regulated and interpreted
in another system, and, conversely, the possible development paths may also be
inspired by a comparative analysis of the two levels.
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Dominika MORAVCOVA’

Lack of conformity of the goods with the contract
under Slovak legislation

ABSTRACT: Consumer protection is a fundamental issue covered by the EU acquis in
internal markets. Despite the efforts to approximate the legal regulations of the Member
Statesinthisarea, there are still disparities between theirlegal systems regarding selected
consumer protection issues. A relatively new EU directive has established a minimum
standard around lack of conformity of the goods within the EU. The Slovak Republic has
not yet transposed the directive into its national legislation. Is the legislation in this area
in Slovakia set in a Euro-conform manner or is it necessary to adopt new provisions in
this field? This study addresses the current legislation in Slovakia concerning lack of
conformity of the goods. We also identify the shortcomings of the current legislation and
address the issue of the amendment, which should change the status quo.

KEYWORDS: lack of conformity of the goods, liability for defects, the Slovak Civil Code,
warranty, the Slovak Consumer Protection Act.

1. Introduction

The completion of the EU internal market brings several challenges to its Member
States. We agree with the opinion that consumer protection is a key issue in economic
integration as it points to the opening of borders within the internal market. Concur-
rently, it islinked to the intervention by Member States in the bona fide protection of
legitimate social goals and values and thus interferes with the rules of the internal
market.! The dynamic area of consumer protection has an increasingly important
role to consider, not only from the perspective of the internal market but also because
of the growing importance of e-commerce. E-commerce within the internal market
further blurs the borders between Member States, and consumers shopping from

1 Weatherill, 2013, p.1.
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the comfort of their homes may often not even be aware that they are entering into
a contract with an entity from another Member State. The EU aims to ensure that all
consumers across the EU benefit from a high level of consumer protection within
the internal market and a wide range of possibilities for defending their interests.?
The purpose of the determination of consumer rights is per se to create real equali-
ty.® Consumer protection at the union level is among the strongest worldwide.* The
Founding Treaties established consumer protection as a shared competency of the
Union and the Member States.®

Shared competences can also be referred to as joint or parallel competences, as
both the EU and the Member States are equally able to adopt legally binding acts in
this area. As long as the EU has not yet fully exercised its competence in this area,
Member States can adopt legal acts; but they are also bound by the EU acquis, which
means that they must not, in exercising this competence, infringe legislation already
adopted by the EU in the area concerned.® It is precisely in consumer protection;
therefore, despite the disparities in the national legislation of the Member States, the
EU is consistently striving for and aiming at the gradual harmonisation of the legal
systems of the Member States in this area, and it is adopting a series of legal acts of
secondary law, which are bringing about a progressive harmonisation of the level of
consumer protection across Member States.

One of theissues addressed concerning consumer protection at the EU level is the
lack of conformity of the goods to contracts. This area is the focus of this study. This
study analyses how this area is covered by Slovak legislation and identifies potential
gaps in the current legislation. A partial aim is to determine the challenges facing
Slovak legislation in this area as well as the planned amendment.

Starting with the EU acquis, as in the fundamental judgment in the case of Costa
v ENEL, the CJEU established that the founding treaties have created a legal system,
which has become an integral part of the legal systems of the Member States and
takes precedence over the national legislation of the Member States.” Within the EU
acquis, a key act in this area was adopted: the relatively new Directive (EU) 2019/771 on
certain aspects concerning contracts for the sale of goods, which became applicable
on 1January 2022 (hereinafter referred to as the ‘Directive’). It replaced the Consumer
Sales and Guarantees Directive (1999/44/EC). The Directive is a legally binding EU Act
within the meaning of Article 288(3) TFEU and binds Member States as to the result to be
achieved, upon each Member State towhichitis addressed, but shall leave to the national

2 European Parliament, 2022.

3 Mészaros, 2018.

4 Sajn, 2019.

5 Art. 4(2)(f) TFEU.

6 Siman and Slastan, 2012, p. 84.

7 Case 6-64 Flaminio Costa vE.N.E.L. [1964] ECLI:EU:C:1964:66.
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authorities the choice of form and methods.® Thus, it is necessary to begin the analysis
of Slovak legislation with an introduction to the directive in question. The core of this
study focuses on the legislation currently in force in Slovakia. The last part focuses on
the planned amendment, which should reflect the results set out in the Directive.

2. Directive on certain aspects concerning contracts
for the sale of goods

As mentioned in the Introduction, the key directive adopted at the EU level is the
directive on certain aspects concerning contracts for the sale of goods. The aim of
this directive was to establish certain rules on sales contracts between sellers and
consumers to establish common standards for consumer sales contracts in cases
of a lack of conformity of the goods with the contract. This Directive seeks to reflect
the current needs of the digital market regarding e-commerce as a key driver of
growth within the internal market.? In general, within the meaning of Article 3, sales
contracts between a consumer and a seller and those for the supply of goods to be
manufactured or produced fall within the ratione materiae of the Directive. The Direc-
tive then specifies the contracts that are excluded from the material scope, including
certain contracts for the supply of digital content or digital services, as well as other
exceptions.’® Under this Directive, the seller is liable to the consumer for any lack of
conformity that exists when the goods are delivered, which becomes apparent within
two years. Generally, if the seller delivers to the buyer goods that do not conform with
the contract, the buyer has various available remedies."'The directive, inter alia defines
precise remedies if there is no conformity of the goods with the contract and also ways
to exercise them.'? They also addressed the issue of commercial guarantees. This
institute is a voluntary service offered by the seller or producer, and even in practice,
by a third party. However, consumer rights are not affected under legal guarantees.’s
In addition to the above-mentioned directive, there is another important directive,
Directive (EU) 2019/770, on certain aspects concerning contracts for the supply of
digital content and digital services entered into applications on the same date. This
Directive gave consumers the right to remedy faulty digital content or services.

The Directive is a legally binding EU Act in which Member States are obliged to
transpose their national legislation. However, as noted on the EUR-Lex website, the

8 Art.288(3) TFEU.
9 Point 4 of the preamble to the Directive.
10 Art. 3 of the Directive.
11 Varv, A, Karu, P, 2009.
12 EUR-Lex, 2019.
13 ECC-Net, n.d.
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Slovak Republic has not yet transposed the Directive into national legislation. If
we look at the text of the directive and compare it with the Slovak law, we cannot
say that the content of the directive does not need to be transposed. The Directive
also contains new notions that need to be implemented in the Slovaklegal order. The
European Commission shares the same opinion, initiating infringement proceedings
against the Slovak Republic in the case of a lack of transposition of both directives.’
To support Slovakia on this matter, we already begun to amend our legislation so that
these key directives can be transposed into our legal system. The interministerial
comment procedure ended on 15 February 2022, and its evaluation is still ongoing.
This study discusses how this area is currently covered by our legal order; briefly
discusses the planned amendment, which we believe will soon be in force; and estab-
lishes legislation that will correspond with EU law.

3. Current Slovak legislation

As an explanatory memorandum to the proposed amendment, general consumer
protection institutions are currently fragmented into severallegal acts. The orienta-
tion of their interrelationship and their subsequent correct application are made
more difficult from the point of view of both the consumer and entrepreneurs,
thus undermining the principle of legal certainty.’® The Civil Code covers the most
extensive material?, as in the lex generalis provision. The second key source is the
Consumer Protection Act®, which provides for lex specialis. Consumer protection
issues are also partially regulated by other legal acts, such as the Act on Consumer
Protection in the Sale of Goods or Providing of Services under a Distance Contract,
the Act on Alternative Dispute Resolution, and many others®. This study focuses on
the lack of conformity of the goods and the way they are regulated in the Slovak legal

14 EUR-Lex, 2021.

15 European Commission, 2022.

16 Explanatory memorandum to the planned amendment.

17 Act No. 40/1964 Coll. Civil Code (hereinafter referred to as the Civil Code).

18 Act No. 250/2007 Coll. on Consumer Protection and on Amendments to Act of the Slovak
National Council No. 372/1990 Coll. on Offences, as amended (hereinafter referred to as the
Consumer Protection Act).

19 Act No. 102/2014 Coll. on Consumer Protection in the Sale of Goods or Providing of Services
under a Distance Contract or a Contract Concluded Outside the Seller’s Premises and on
Amendments and Additions to Certain Acts, as amended, Act No. 391/2015 Coll. on Alterna-
tive Dispute Resolution of Consumer Disputes and on Amendments and Additions to Certain
Acts,asamended, Act No.299/2019 Coll. on supervision and assistance in resolving unjustified
geographic discrimination of customers in the internal market and amending, Act No.128/2002
Coll. on state control of the internal marketin matters of consumer protection and on amending
and supplementing certain as amended.
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order; therefore, we will not go deeper into the sources that do not concern the area
in question.

Currently, the Slovak legal system knows only about the Institute of Liability
for Defects. Current legislation does not refer to this institute, in the sense of the
Directive, as a lack of conformity of the goods, but as a general and objective liability
for defects. This liability arises as an ancillary legal relationship, provided that the
object of the main relationship is the performance under consideration. The seller
isliable for the existence of the agreed characteristics of the object, for its usability,
and for the fact that the assigned object is free from legal defects.?® Slovak civil law
has regulated this institute primarily in parallel with several legal acts. The main
source of law in this field is the Civil Code, which contains general legal and specific
provisions for selected contract types.?! A general rule for this liability can be found
in both the section on general liability and the general provisions related to the sale
contract. In the Civil Code, we also find lex specialis provisions for the sale of goods
in stores (consumer contracts of sale).22 In addition, we find a regulation concerning
the area we are analysing in the Consumer Protection Act, in which the complaint
procedure is regulated. In the following section, we will briefly address the basic
notions from the analysed area, and then we will discuss both the Civil Code and
Consumer Protection Act provisions in more depth.

3.1. Fundamental notions

This subchapter defines the basic notions that, from our perspective, are not defined
in full compliance with EU law. Therefore, in the amendment, most notions will
already be defined in accordance with Union Law, with the Directive, or even new
notions will be incorporated into our legal system.

Consumer contract

The basic notions are defined in the Civil Code, under which ‘a consumer contract
is any contract, regardless of its legal form, concluded between a supplier and
a consumer. A supplier is a person who, in concluding and fulfilling a consumer

20 Dufalova and Krizan and Skorkové, 2017, p. 152.

21 For example, works contract and others.

22 The Civil Code - part 1(General provisions) - Chapter 5 on consumer contracts, Part 8, Chapter
2,the contract of sale, Section 4 of this Part, specifically on consumer contracts of sale + as lex
generalis, the general

provisions on the contract of sale will also apply.
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contract, is acting within the scope of his/her commercial or other business activity.
Contrastingly, ‘a consumer is a natural person who, when concluding and fulfilling a
consumer contract, is not acting within the scope of his commercial activity or other
business activity’.?* Further definitions can be found alongside the Consumer Protec-
tion Act: ‘For the purposes of this Act a consumer shall be a natural person who, when
concluding and fulfilling a consumer contract, does not act within the scope of his or
her business activity, occupation or profession’; and ‘a seller who, when concluding
and fulfilling a consumer contract, is acting within the scope of his business activity
or profession, or a person acting on his behalf or his account’,?* In addition, the lex
specialis regulation is concerned with distance contracts.

Goods

Concerning ‘goods’, the Consumer Protection Act defines only a product. A product
or service includes property, rights, and obligations.?> The word product is used
twice here because, in Slovak, we have two different terms for it: one reflecting the
product and the other reflecting the manufactured product. Goods are defined only
for the purposes of the VAT Act and are understood to be tangible goods, which are
movable property and immovable property, including land, electricity, water, cold,
heat, banknotes, and coins, if they are sold for collection at a price other than their
nominal value.?®

3.2. Liability for defects under the Civil Code

The current situation is based on liability for defects in the Civil Code and the
complaint procedure in the Consumer Protection Act. To simplify, consolidate, and
harmonise the regulation of liability for defects in goods, digital services, and digital
content with EU law, the planned amendment proposes leaving only the regulation
in the Civil Code. However, at present, the situation persists in which the area under
analysis is fragmented into several legal acts, and parallel regulations concerning
liability for defects can also be discussed. As already stated, liability for defects is
generally dealt with in the Civil Code, both in the section on general liability, the
general provisions on the contract of sale, and the lex specialis provisions on the sale
of goods in the store (consumer contracts of sale).

23 §52 of the Civil Code.

24 §2 of the Consumer Protection Act.

25 §2(zd) of the Consumer Protection Act.

26 §8 of the Act No.222/2004 Coll. on value added tax.
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Civil law theory divides liability for defects into legal, contractual, and possibly
othertypes, which includesliability unilaterally declared by the seller.?” Naturally, the
minimum standard guaranteed by a legal guarantee must be met. General liability
for defects?® states that, ‘Whoever transfers to another a thing for consideration is
liable for the fact that the thing at the time of performance has the qualities expressly
mentioned or customary, that it can be used according to the nature and purpose of
the contract or according to what the parties have agreed, and that the thing is free
from legal defects’.?® The commercial guarantee is also mentioned here in the sense
that the parties could agree on periods of liability for defects according to stricter
principles than those provided by the law. The obliged party shall issue a written
confirmation of such an agreement with the authorised person (a letter of guaran-
tee). The acquirer must point out the defect without undue delay after having had the
opportunity toinspect the item. The general deadline for reprimanding is six months
from the time of inspection/discovery (subjective deadline) but within an objective
deadline of up to 24 months unless the law provides otherwise.? This is a timeframe
of a preclusive nature; therefore, if the buyer does not point out the defect within this
period, his/her right will expire.*

Regarding the regulation of further steps, it is provided under the general regime
that if the defect cannot be remedied, and if because of the defect, the object cannot
be used properly in the way it should be, the acquirer could claim cancellation of the
contract. The acquirer could also seek a proportionate price reduction, replacement,
repair, or completion of what is missing.3? The right to a proportional discount is avail-
able to the buyer if the defect is remediable even if it is irremediable. As noted by
Lazaretal, according to the judicial practice in Slovakia, if the buyer was aware of the
defects and nevertheless concluded the contract, he/she is no longer entitled to the
above-mentioned rights of liability for defects in the case of this object.?* Under the
Civil Code, liability claims could also be asserted in court within a general limitation
period of three years from the time the defect was discovered. Regarding the exercise
of the right to liability for defects, the beneficiary is entitled to compensation for the
necessary costs incurred in connection with the exercise of the right to liability. This
right must be exercised with the party liable within one month of the expiration
of the period in which the defects must be noted. This was a preclusive deadline.
Therefore, the buyer has an obligation to notify the seller. In addition, a claim for

27 Dufalova and Krizan and Skorkova, 2017, p. 153.
28 §499-§510 of the Civil Code.

29 §499 of the Civil Code.

30 §502 and §505 of the Civil Code.

31 Lazaretal,2014.p.111.

32 §507 of the Civil Code.

33 Lazaretal,2014.p.111.
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compensation for damage resulting from the defect was still considered. A defect
that appears within six months of acceptance shall be deemed to have existed on the
date of acceptance unless it is contrary to the nature of the item or the seller proves
otherwise.3* This provision provides a general framework within the general part of
the Civil Code.

Sales contracts are also regulated.® This section imposes a general notification
obligation on the seller to notify the buyer of defects that they are aware of at the
time of negotiating the contract of sale.*® If the defect only comes to light afterwards
and the buyer has not been warned of it, the buyer has the following possibilities
andrights:

+ The right to a proportional discount on the agreed price corresponding to the

nature and extent of the defect.

+ Ifthe defect makes an item unusable, they have the right to withdraw from the

contract.

+ The buyer could withdraw if the seller has assured them that the item has

certain characteristics or is free from defects, and this turns out not to be true.

+ The buyeris entitled to the reimbursement of the necessary costsin connection

with the exercise of rights of liability for defects (together with the notification
obligation).

+ The right to compensation for damages is not affected.?”

Defects must be claimed without undue delay; the buyer can only take action before
the court if he has raised them within the warranty period of 24 months from the
acceptance of the goods.?®

In the Civil Code, there is also a lex specialis regulation in the section dedicated
to special provisions for the sale of goods in a store.* This is a lex specialis regulation
of consumer sales contracts. These provisions refer to the aforementioned general
regulation on contracts of sale. First, we find a provision, which states that the seller
is obliged to cover all costs (return, delivery, and others) arising for the buyer.*° Then
follows a broad provision of §616 defining the terms quality and quantity. The object
sold must be of the required orlegally prescribed quality, quantity, measure, or weight,
and must be free from defects; in particular, it must comply with binding technical
standards. Foodstuffs must be marked with a use-by date or date of minimum expiry.

34 §101, §508-§510 of the Civil Code.

35 Part 8, Chapter 2 ‘The contract of sale’ of the Civil Code.
36 §596 of the Civil Code.

37 §597,§598 and §600 of the Civil Code.

38 §599 of the Civil Code.

39 Part 8, Chapter 2, Section 4 of the Civil Code.

40 §612 and §614a) of the Civil Code.
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If necessary, according to the nature of the item, the seller must inform the buyer
of the instructions or technical standards. Within the meaning of §618, there is an
obligation to sell items that have defects that do not prevent proper use at prices lower
thanthe price of a normal faultless item. Of course, a prerequisite exists for the buyer
to be notified of this.* These are the basic rules on liability for defects established in
this section for consumer sales contracts:

+ The seller is liable for defects which the goods have on acceptance,

* The seller is not liable for defects of used items caused by the usage,

« If alower price is agreed upon because of a defect, the seller is no longer liable

for that defect.*

The time limits are as follows: unless the goods are perishable (e.g. foodstuffs) or
second-hand, the seller is liable for defects that occur after receipt within the war-
ranty period. The general warranty period is set to 24 months. A shorter period can
be agreed upon for an item, but not less than 12 months. Further, for items intended
for longer use, specific regulation could provide for a warranty period longer than
24 months, which can also be applied to a part of a product, as is common practice
in electronics for selected components. The warranty period commences from the
buyer’s date of acceptance of the item. At the buyer’s request, the seller must provide a
guarantee in writing; in other words, a warranty certificate or some proof of purchase
if the nature of the item allows it. This includes invoices.

The so-called commercial warranty is also regulated here very briefly. A war-
ranty certificate or advertisement could also refer to a warranty that goes beyond
that provided by law. The seller defines the terms and scope of the guarantee in the
warranty certificate.*®* Naturally, as already mentioned, this guarantee must not
give consumers less protection than alegal guarantee. This also applies to unilateral
declarations made by sellers.

The provisions of §622 and §623 subsequently address, how the situation of
defects in consumer sales contracts can be resolved. Defects are classified as remedi-
able or irremediable. These are the basic rules regulating the resolution:

« Ifitis possible to remove the defect, the buyer has the right to remove it free of
charge, promptly, and properly (the seller is obliged to remove it without undue
delay).

+ The buyer could demand replacement of the item instead of removal, orif it con-
cerns only one part, replacement of the part (if this does not incur unreasonable
costs for the seller regarding the price of the item and severity of the defect).

41 §616-§618 of the Civil Code.
42 §619 of the Civil Code.
43 §620-§621 of the Civil Code.
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+ The seller could always replace the defective item with a defect-free item instead
of removing the defect (this cannot cause difficulties for the buyer).

« If there is a defect that cannot be remedied and prevents the proper use of the
item, the buyer has the right to exchange the item or withdraw from the contract
(this also applies if the defect occurs again or if multiple defects and the item
cannot be used properly).

+ Inthe case of irremediable defects, the buyeris entitled to areasonable discount
on the item price.*

If areplacement occurs, the warranty period will start again from the acceptance of
the new item, which applies equally if only part of the product is changed. If there isa
defectin an item sold at a lower price or as used, but the seller is responsible for this
defect because—for example, he or she did not inform the buyer about it—the buyer
is also entitled to an additional adequate discount. Further, the law addresses the
question of where the rights of liability for defects are exercised. It is primarily with
the seller but possibly also with the entrepreneurlisted in the warranty certificate as
the intended repairer. However, this entrepreneur should be in the place of the seller
or closer to the buyer. Finally, these liability rights are no longer available if they are
not exercised within the warranty period. For perishable goods, this must not occur
later than the day after the purchase.* These provisions provide a subchapter on the
regulations under the Civil Code.

3.3. Complaints procedure under the Consumer Protection Act

In addition to the aforementioned complaint procedure, the Consumer Protection Act
sets out the seller’s obligations. Such a basic obligation is, of course, to issue proof of
purchase that contains all the prescribed particulars; whereas in the case of the sale
of a second-hand product or a product that has been modified, a defective product,
or a product whose utility is otherwise limited, these facts must be clearly indicated
in this document. Among other things, the seller is obliged to sell products in the
required weight, measure, and quantity, and sell products and services of standard
quality. If the quality is below the normal or prescribed quality, consumer attention
must be drawn to the differences. As part of the information obligations, before con-
cluding the contract or before sending the order, they must inform the consumer
if the information is not obvious regarding the nature of the goods about its main
characteristics and the nature of the service. They must also inform consumers about

44 §622 and §623 of the Civil Code.
45 §624 - §627 of the Civil Code.
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the functionality and, in the case of electronic content, about the compatibility with
hardware and software. Regarding the commercial guarantee, the customer must be
informed of the existence and details of a commercial guarantee, if the seller provides
such a guarantee. The provision addresses additional requirements. Accordingly,
the following provision sets out the obligation to inform the consumer about the
characteristics of the product sold or the nature of the service provided: the manner
of use, assembly, and maintenance of the product; dangers arising from its improper
use; conditions of preservation and storage; and risks associated with the service
provided. Further, the information obligations across the supply chain are specified.
When the manufacturer or importer does not enter a direct relationship with the
seller, they are obliged to inform the supplier truthfully about the characteristics of
the product. The supplier is obliged to inform the seller about the characteristics of
the product truthfully and completely. The information provided by the manufac-
turer, importer, or supplier shall include a full description of the potential risks posed
by the product, measures to avoid them, and information relevant to the use of the
product.*® Regarding liability across the supply chain, this is precisely the area that
the planned amendment will clarify because today, we can only imagine a standard
action for damages or an action brought based on negotiated terms in a contract.

In the area under discussion, in addition to the information obligations, we are
also interested in the complaint procedure as regulated by the Consumer Protection
Act. In its introductory provisions, the Act defines a complaint as the application of
liability for defects in a product or service. The resolution of a complaint involves the
termination of the complaint procedure by handing over a repaired product, replac-
ing the product, refunding the purchase price of the product, paying a proportional
discount on the price of the product, a written notice to take over the product, or a
reasonable refusal to accept the complaint.#’

Theliability for defects is enshrined in Section 18 of the Consumer Protection Act,
which addresses complaints. This provision starts with the seller’s information obliga-
tion to inform the consumer about the conditions and method of complaint and the
addresseswhere the complaint can be submitted. The seller or his authorised employee
shallinform the consumer of his rights under the general rule, which is the Civil Code
asalexgeneralisrule. The complaint procedure is as follows: based on the rights of the
consumer under the Civil Code, the consumer shall specify the rights he/she is claim-
ing. Subsequently, the seller determines the method for processing complaints. The
complaint should preferably be processed immediately in complex cases within three
working days of application. In justified cases, particularly where a complex technical
assessment of the condition of the product or service is required, no later than 30 days

46 §4,8§10a), §11, §12 and §16 of the Consumer Protection Act.
47 §2(1)(m) of the Consumer Protection Act.
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from the date on which the complaint is made. These 30 days are the maximum when
the seller fails to comply, the consumer’s position is strengthened, and the consumer
is given more rights. After the expiry of this period, the consumer has the right to
withdraw from the contract or exchange the product for a new product.

The procedure for dealing with a complaint also depends on the time interval
between the purchase and complaint date. If the consumer has submitted a com-
plaintwithin the first 122 months of purchase, the seller may only reject the complaint
based on a professional assessment; regardless of the outcome of the expert review,
the consumer may not be required to pay the costs of the expert review or any other
related costs to the expert review. The seller shall provide the consumerwith a copy of
the expertreview justifying the rejection of the complaint no later than 14 days after
its date. If the consumer has submitted a complaint 12 months after the purchase
of the product and the seller has rejected it, the person who handled the complaint
is obliged to indicate in the complaint-handling document to whom the consumer
can send the product for expert review. If the product is sent to a designated person
for expert review, the costs of the expert review, as well as any other costs reason-
ably incurred in connection with it, shall be covered by the seller regardless of the
outcome of the expertreview. If the expert review proves that the seller is liable for a
defect, the consumer could resubmit the claim; the warranty period will not expire
while the expert review is being conducted. The seller shall refund the consumer
within 14 days of the date of resubmission of the complaint, all costs incurred for the
expert review, and all costs reasonably incurred in connection with the complaint.
The reasserted complaints cannot be rejected. In this case, the consumer’s position
is strengthened, supported by the reimbursement of costs. The seller is obliged to
issue a confirmation to the consumer when claiming to issue a written document
on the handling of the claim no later than 30 days from the date of the claim and is
obliged to keep a record of claims. Moreover, unless a special regulation specifies
otherwise, the settlement of a complaint shall be without prejudice to the consumer’s
right to compensation for damages.*® If we are discussing remedial issues, in addi-
tion to the possibility of claiming damages, these issues also include the consumer’s
ability to turn to an alternative dispute resolution body to protect their consumer
rights; inthe case of a cross-border dispute, the consumer has the right to turn to the
European Consumer Centre, and* the section concerning the complaint procedure
concludes the chapter dealing with the currentlegislation in Slovakia. As we believe
thatthe entryinto force of the planned amendment in this area regarding the above-
mentioned EU directives is a matter of the near future, we consider it necessary to
discuss this amendment briefly.

48 §18 of the Consumer Protection Act.
49 European Consumer Centre Slovakia, 2022.
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4. Planned amendment in the area under analysis

Asmentioned, less-than-ideal parallel regulation fragmented into several legal acts
will be resolved through the planned amendment. The most significant changes
brought about by the new legislation are the comprehensively reworked provisions
on liability for defects in a Euro-conforming manner within the limits of the key
directives. The draft bill introduces new general consumer protection legislation to
replace the current Consumer Protection Act. Among the most significant changes
are the unification of terminology used in accordance with EU legislation, the updat-
ing of information obligations for contracts concluded at a distance or away from the
trader’'s business premises in connection with digitisation, and the new regulation of
information obligations for operators of online markets. For example, the term sup-
plier has been replaced by the term trader. Simultaneously, the draft law eliminated
duplication, application problems, internal contradictions of individual provisions,
and terminological differences.*®

In particular, the provisions onliability for defects have been modified. As previ-
ously mentioned, the status quo is based on the regulation of liability for defects in
the Civil Code and on the regulation of the complaint procedure in the Consumer
Protection Act. To simplify, consolidate, and harmonise the regulation of liability for
defects, digital services, and digital content with EU law, it is proposed that only the
regulationsinthe Civil Code, as amended by the draft-amending article, be retained.
The seller’s liability in the event of defects caused by incorrect installation is also
regulated in the context of the digital era. In the article mentioned §596 and §598
should be omitted from the Civil Code. In the provisions on consumer sales contracts
under the Civil Code, the most significant changes pertain to the lack of conformity of
the goods. Present §618-§648 will be extended to cover in detail all aspects of liability,
warranty, buyer’s rights, counterclaims, the institution of remedying defects, the
requirements for claiming a defect, and the burden of proof. Further, a series of
provisions will be added in the articles of §852, in which liability for defects will be
addressed in depth in the lex specialis regulation of consumer contracts with digital
performance.*' In addition to transposing the above-mentioned directives, this new
legislation is also intended to consider the area of continuous digital content deliv-
ery.*? Parallel regulations under the Consumer Protection Act will be deleted and the
Actwill deal more with the issue of e-commerce and distance contracts.

Finally, the proposal for new legislation modernises the current consumerlegisla-
tion, brings it into line with EU law, and updates our legislation for the modern digital

50 Explanatory memorandum to the planned amendment.
51 Draft Civil Code.
52 Explanatory memorandum to the planned amendment.
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era. When checking the table of conformity between the planned amendment and the
aforementioned key Directive, we find that in the immanent part of the Directive's
provisions, a change in the Slovak legal system will be necessary in the light of the
correct transposition of this directive.>® We consider Slovak legislation insufficient
concerning commercial guarantees. Few legal provisions specify the basic obliga-
tions of the seller, but we would have welcomed a more in-depth discussion of this
area, especially in a single provision and not in parallel in several sections.

5. Conclusion

This study addresses the lack of conformity of the goods with contracts under Slovak
legislation. Currently, the analysed area is covered by the Institute of Liability for
Defectsinthe Slovaklegislative order. The liability for defects, as shown in this study,
isregulated in parallel by several provisions of Slovak legal acts. The most extensive
legal liability regulations for defects are found in the Civil Code. This regulation is
general and discusses several lex specialis provisions for selected contract types. This
study primarily focuses on consumer contracts.

After a brief introduction to EU law, we mainly focused on the Civil Code, fol-
lowed by the Consumer Protection Act. Finally, we discuss the planned amendments
in this area. The aim was to analyse the current legislation in force in Slovakia and
identify its possible shortcomings. One of the main problems is the lack of transpo-
sition of a key directive in this area, which undermines harmonisation with other
EU Member States and thus potentially weakens the level of consumer protection
under this issue. The lack of transposition is also a source of problems with different
regulations of key notions, in which arevision is necessary. We see as aweakness the
current fragmented parallel regulation in several provisions and legal acts, which, in
our opinion, could cause uncertainty, not only on the consumer side. Naturally, the
Slovak legislation, as well as the EU aquis, in the sense of Article 169 TFEU, primarily
focuses onincreased consumer protection, as well as on the protection of consumers’
information rights.>* It is necessary to mention the issue of information about entre-
preneurs. Therefore, we believe that if the relevant authorities in EU Member States
address theissue of information on the sellers’side, this could ultimately have a posi-
tive impact on increased consumer protection. Today, even regarding e-commerce,
it is not difficult for small entrepreneurs to enter the market, and these actors may
often not be sufficiently informed about all the rights of the consumers they contract
with. Of course, their lack of knowledge of the law does not discount them, but we

53 The table of conformity between the planned amendment and the Directive.
54 Article 169 TFEU.
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think that a campaign aimed at raising awareness among businesses would have a
positive impact on the whole area of consumer protection.

However, we see the positive aspect of the current legislation as a relatively clear
regulation, which, although fragmented into several regulations, is not contradic-
tory in its wording, and the fact that some obligations and rights are regulated in
several provisions underlines, to some extent, their importance and positive impact
ontheissue of information. Nevertheless, Slovak legislation requires an amendment
concerning liability for defects. It should be added that consumer law is consistently
evolving dynamically as it must respond to new market impulses, business models,
or technological advances, including digitalisation. We believe that the amendment
in this area planned for August 2023 will soon come into force, and that the Slovak
Republic will address the transposition of the directives into its legal order in an
effective manner, as is required for a modern EU Member State.
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1. Introduction

Administrative relations and structures have always been areas in which states
viewed themselves as the only authority to lay down rules.! Moreover, the adminis-
trative build-up of states can be fairly different, even in countries with similar legal
systems. Considering these circumstances, it is not surprising that there are not
many international conventions on the principles of local self-government. However,
there is one notable exception. The European Charter of Local Self-Government
(hereinafter referred to as the ‘Charter’), adopted by the Council of Europe in 1985, is
the only treaty with binding effects under international law.? This study introduces
thisunique international document by briefly elaborating on the circumstances and
events leading up to its adoption, character, and monitoring mechanism. The main
objective is to present the provisions through which the Charter intends to secure
financial stability and autonomy for local authorities.

2. The origins of the Charter

Itisno coincidence that the Charter was adopted under the auspices of the Council of
Europe. The organisation seeking to promote human rights, democracy, and the rule
of lawin Europe has along tradition of channelling the opinions and interests of local
communities. As early as 1957, the Conference of Local Authorities of Europe was
established within its framework as an advisory body to address local government
issues.® This institution, re-established several times under different names* over the
decades, has pursued the adoption of a binding treaty on local self-governance since
the earliest stages of its existence. There were several such attempts in the 1960s, but
allwere rejected by the Committee of Ministers for various reasons, including the fact
that they designated the European Court of Human Rights (hereinafter also referred
toas ‘ECHR’) as a body endowed with the authority to resolve legal disputes between
local authorities and state parties, which turned out to be an overly ambitious idea.®
The breakthrough occurred over a decade later. At the beginning of the 1980s,
anew draft proposal was formulated under the leadership of Lucien Harmegnies, the

1 Boggero, 2018, p. 287.

2 Himsworth, 2015, p. 5; Congress of Local and Regional Authorities, 2005, p. 2.

3 Boggero, 2018, p. 17.

4 1In 1975, the Conference of Local Authorities of Europe was first reorganized into the Confer-
ence of Local and Regional Authorities of Europe, later to become the Standing Conference of
Local and Regional Authorities of Europe in 1979, and finally, in 1994 the Congress of Local and
Regional Authorities (hereinafter referred to as ‘Congress’). See Himsworth, 2015, p. 9.

5 Boggero, 2018, p. 20.
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former Belgian Minister of the Interior and the Mayor of Charleroi. This time, the pro-
posalused more restrained terminology and excluded any provisions on the involve-
ment of the ECHR. Still, the proposal needed further softening to become acceptable
for adoption: after lengthy debates resulting in the weakening of the obligations
arising from the text and the significant weakening of its monitoring mechanism,
the Charter was finally adopted by the Committee of Ministers in 1985.°

The idea of protecting the prerogatives of local authorities at the international
level did not emerge out of thin air. It is often argued that the European Charter of
Municipalities’—a political declaration adopted by the Council of European Munici-
palities—served as an important source of inspiration for the Charter’s preparation.
A document characterised by very ardent and ambitious wording, the European
Charter of Municipalities consequently uses the term ‘freedom’, emphasising the
inherent character of the rights of local communities to govern themselves and the
need to protect this right from any intervention or impediment by superior authori-
ties.® As the basis of rights listed in the document, the drafters expressly referred
to ‘centuries-old traditions’ of municipal liberty in Europe.® Consequently, the rich
historical roots of local governance provided a major philosophical basis for the draft-
ers of the European Charter of Local Self-Government, either directly or indirectly,
through the European Charter of Municipalities. Some authors argue that the deci-
sion to label a document as a ‘Charter’ can be attributed to this fact.!

3. The Charter as a constitutional basis
of local self-government in Europe

The aim of the Charter is concisely stated in its Explanatory Report: to lay down
‘common European standards for measuring and safeguarding the rights of local
authorities’. It contains rules for guaranteeing their ‘political, administrative, and
financial independence’. The legally binding nature of the Charter is emphasised in
its first Article stating that ‘Parties undertake to consider themselves bound by the
following article in the manner and to the extent prescribed in Article 12 of this Charter’.
While the ability to impose legal obligations on state parties is indeed the quality

6 Ibid., 2018, p. 22.

7 The whole text of the European Charter of Municipalities can be found at the following address:
https://www.ccre.org/img/uploads/piecesjointe/filename/charter_municipal_liberties_en.pdf.
Some authors refer to the document as the ‘European Charter of Municipal Liberties’, see Bog-
gero, 2018, pp. 6,19, 36.

8 Boggero, 2018, p. 6.

9 See the Preamble of the document.

10 Boggero, 2018, pp. 6-12.
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that distinguishes the Charter from other non-binding declarations in the field, the
second part of the quoted provision foreshadows that the assurances provided by the
Charter might not be categorical. This is confirmed in Article 12, to which Article 1is
referring. Article 12 enables state parties not to commit themselves to certain provi-
sions of the Charter by stating that every ratifying state must be bound by at least 20
provisions of the document, 10 of which must be selected from the 14 core provisions
listed in the article. This unique construction creates a situation in which there is
no single provision in the Charter that state parties must ratify unconditionally.
The rules allowing for extensive reservations regarding the obligations introduced
constitute a major weakness of the Charter.

After its adoption, a monitoring procedure was gradually developed within the
framework of the Council of Europe to oversee the implementation of Charter obliga-
tions. The reason a process is mentioned in this regard is that the text of the Charter
itself contains only very weak grounds for establishing a monitoring mechanism.
The only provision that can be of some relevance from this perspective is Article 14
requiring state parties to ‘forward to the Secretary General of the Council of Europe all
relevant information concerning legislative provisions and other measures taken by it
forthe purposes of complying with the terms of this Charter’. The Charter thus differs
considerably from the European Convention on Human Rights or the European Social
Charter, asitdoes not create an institutional system of control, it does not authorise a
specific body to oversee the implementation of the document, and it does not deter-
mine any concrete competencies in the field of monitoring.

To fill the gap left by the text of the Charter, the rules and principles articulated
in the Statue of the Council of Europe,* as well as the theory of ‘implied powers’, had
to be used as a legal basis for the creation of a meaningful monitoring mechanism.*?
Already at the beginning of the 1990s, the Standing Conference of Local and Regional
Authorities of Europe (the predecessor of the Congress of Local and Regional Authori-
ties, hereafter referred to as the ‘Standing Conference’) made two efforts to establish
a monitoring system for Charter compliance.’* Immediately after the creation of the
latter, the Committee of Ministers commissioned the Congress of Local and Regional
Authorities to ‘submit proposals to the Committee of Ministers in order to promote local

11 See Arts. 3,8,and Art.15 para. b of the Statute, which establish the requirement of sincere and
effective collaboration in the realization of the aim of the Council (Art. 3), the consequences of
the violation of Art. 3 (Art. 8) and the right of the Committee of Ministers to issue recommenda-
tions and to request information from the member states on the actions taken by them with
regard to such recommendations (Art. 15 para. b).

12 See Boggero, 2018, pp. 52-55.

13 See Resolution no.223 ontherole of local and regional authorities in integration policy between
Western and Eastern Europe and Resolution no. 233 on the implementation of the European
Charter of Local Self-Government.
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and regional self-government’.** The authorisation was further elaborated in 2000 by
ordering the Congress to ‘prepare on a regular basis country-by-country reports on the
situation of local and regional democracy in all member states and in states which have
applied tojoin the Council of Europe, and shall ensure, in particular, that the principles of
the European Charter of Local Self-Government are implemented’** Thus, the Commit-
tee of Ministers solved the issue of Charter monitoring by delegating its supervisory
competencies to the Congress in the field of local and regional democracy (whichis a
broader concept than the Charter itself).’6

The above-mentioned development resulted in the establishment of a thriving
system of follow-up activities to the Charter, which intensified and systematised
over time.” Along with country-by-country reports prepared by rapporteurs
assisted by independent experts following their monitoring visit, recommenda-
tions suggesting possible ways of improvement were also adopted. The goal is to
trigger continuous political dialogue with state parties, through which the quality
of local democracy can be improved.’® As may be evident from the nature of the
whole process and the terms used for them, the outputs of the monitoring process
are essentially non-binding instruments, meaning that the degree of the dialogue’s
success ultimately depends on the willingness of the state party under scrutiny.*
Nevertheless, these outputs have emerged as valuable sources documenting the
state and development of local democracy in ratifying countries, including its
financial aspects.

A further archetypal feature of the Charter is the vagueness of its provisions,
which seriously undermines its binding force.?® Although there is no doubt that
the Charter is binding on an international level, the judicial authorities of several
state parties have denied (or significantly restricted) the direct effect of the Charter
within the domestic legal order, referring precisely to the overly general nature
of its provisions. The decisions of the Constitutional Courts of Austria,? Italy,? or
Poland? could serve as examples. The linguistic generality used in the Charter
makes it difficult to draw definite conclusions during the monitoring process
because imprecise provisions render it difficult to justify overly critical verdicts.
Contrastingly, the vague wording was not a result of a mistake or negligence but

14 Committee of Ministers, 1994, Art. 2, para.1,b).

15 Committee of Ministers, 2000, Art. 2, para. 3.

16 Himsworth, 2015, p. 99.

17 Ibid,, p.119.

18 Ibid., p. 110.

19 Boggero, 2018, p. 65.

20 Congress of Local and Regional Authorities, 2005, p. 3.

21 Verfassungsgerichtshof (VfGH). Case no. B1407/91.

22 Corte costituzionale. Decision no. 325/2010 and Decision no. 50/2015.
23 Trybunal Konstytucyjny. Case no. K 24/02.
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a conscious decision during the drafting process, which was intended to ensure
that the document received the widest possible support from the Council of Europe
member states.?*

This intention turned out to be successful, as all member states of the Council
of Europe signed and ratified the Charter.?> Notwithstanding the deficiencies
touched upon above, the positive development in the field brought about by the
monitoring activity demonstrates that the Charter became a document earnestly
respected by participating countries.?¢ It is not by accident that a decade ago, the
Council of Europe itself classified the treaty as belonging to the most prominent
category of its documents (‘Conventions with numerous ratifications and considered
as key’).”

Although the overly abstract provisions of the Charter could be seen as a weak-
ness from a certain perspective, this feature meant that (instead of being directly
applied in concrete cases) it was often used by the judiciary as an interpretative
tool or reference standard in cases concerning local self-government.?®¢ However,
the Charter played an indispensable role from another perspective in Central and
Eastern Europe, where countries were looking to be part of European integration. As
there was no (real) system of local or regional self-government during the socialist
period, the Charter served as a comprehensive template on which rules concerning
local governance could be based in these countries.?” The general nature of the Char-
ter’s provisions was an advantage in this case as they made the document sufficiently
flexible to adapt to the peculiarities of each country.3°

Since its adoption, the Charter has been endorsed by 46 European countries,
inspiring and influencing legislation on local self-government throughout the conti-
nent. Over time, itbecame a unique yardstick and established minimal international
standards in this field.3! Given its success and the fact that it is the only treaty of its
kind, no other document comes close to embodying general principles in the sense
of European law in the given sphere. It is therefore not an overstatement that the
principles encompassed in the Charter act as the nucleus of a common European
‘constitutional’ basis of local government law.3? Moreover, this basis is consistent
and comprehensive, and deals with various aspects of local self-government. The

24 Himsworth, 2015, p. 121.

25 Allsignature and ratification dates of the Charter can be found at https://www.coe.int/en/web/
conventions/full-list?module=signatures-by-treaty&treatynum=122

26 Himsworth, 2015, p.171.; Boggero, 2018, p. 277.

27 Council of Europe. Secretary General, 2012.

28 Boggero, 2018, pp. 77-78

29 Himsworth, 2015, p. 148.

30 Ibid.

31 Boggero, 2018, p. 71.

32 1bid., 2018, p. 288.
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following part of the paper offers a more detailed look at one of the most important
dimensions: the financial dimension of local autonomy.

4. Financial autonomy of local self-governments in the
Charter

The importance of financial aspects of local self-governance was not under-
estimated by the responsible bodies of the Council of Europe. Shortly after the
adoption of the Charter, the Standing Conference proposed protecting the finan-
cial interests of local authorities through another legally binding international
convention specifically drafted for this purpose. The result of this effort was the
European Charter of Local and Regional Finance, which was meant to supplement
the financial guarantees of local authorities in the European Charter of Local
Self-Government with more elaborate provisions.?* However, the project turned
out to be unsuccessful. The convention was never opened for signature and was
completely called off after the European Charter of Local Self-Government went
into effectin 1988.34

With the failure to extend the guarantees of local authorities’' financial autonomy
through a special treaty, the provisions in the Charter remained the only legally
binding international rules on the given matter. While the respective provisions
in the Charter are understandably more concise than those meant to constitute a
separate convention, it cannot be said that the Charter would turn a blind eye to the
financial aspects of local self-government.

The question of financing received substantial attention from charters. This is
already apparent in the final paragraph of the preamble, which implies the essential
qualities of local self-governance.® It also stresses the importance of local authorities
possessing the resources required to fulfil their responsibilities.** The appearance of
thisnote in the preamble means that the elementary rule of local government financ-
ing; that is, the need to accompany the tasks and responsibilities of local authorities
with corresponding funding, is already emphasised in the initial part, explaining the
rationale behind the whole treaty.

The Explanatory Report to the Charter follows up on this idea, stating at one point
that ‘the legal authority to perform certain functions is meaningless if local authorities
are deprived of the financial resources to carry them out’.?” In addition, the Explanatory

33 Maier, 1989, p. 205.

34 Boggero, 2018, pp. 24-27.

35 Himsworth, 2015, pp. 32-33.

36 Preamble of the European Charter of Local Self-Government, para. 1.

37 Explanatory Report, Part C. Commentary on the Charter’s provisions, Article 9.
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Report mentions financing questions twice in its general remarks. It first clarifies
that the principal aim of the document is to commit states to guarantee the political,
administrative, and financial independence of local authorities. Further, when intro-
ducing a rough sketch of the Charter, it states that a ‘major article’ in the document
is meant to ensure that local authorities have adequate financial resources at their
disposal.

5. Article 9 as the cornerstone of the local
self-governments’ financial autonomy

The ‘major article’ to which the Explanatory Report is referring to is Article 9 of the
Charter. The article deals exclusively with questions concerning the financial condi-
tion of municipalities and does so in a comprehensive way. With eight paragraphs,
itis the most extensive among all the substantive articles of the Charter. It was also
the most controversial and problematic article during the adoption of the document.
The paragraphs of Article 9 were subject to the lengthiest debates during the drafting
process, as states were reluctant to sanction any legal assurances concerning the
financial autonomy of local authorities.>®

To secure the eventual approval of the States, tough compromises had to be made,
causing a significant softening of the wording of the article. Most paragraphs could
remain part of the Charter only after the removal of certain lines or the insertion of
phrases that relativised the obligations arising from them, such as ‘within the limits
of statute’, ‘within national economic policy’, ‘in an appropriate manner’, or ‘as far as
practically possible’* The following parts of the paper will provide a more detailed
look at all eight paragraphs of Charter 9, presenting their final wording and outlining
their interpretation, scrutinising the obligations stemming from them, and evaluat-
ing their overall significance.

5.1. Paragraph 1
‘Local authorities shall be entitled, within national economic policy, to

adequate financial resources of their own, of which they may dispose freely
within the framework of their powers’.

38 Boggero, 2018, p. 202.; Himsworth, 2015, p. 60.
39 Himsworth, 2015, pp. 61-62.
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This paragraph is a broad provision that practically imposes recognition of the
principles of fiscal decentralisation*® and fiscal equivalence* on state parties.*? This
requires that state parties enable local authorities to acquire their own financial
revenue and spend it according to their own preferences.*?

Asisevident from its wording, the paragraph contains dual authorisation. While
the Explanatory Report to the Charter reflects only one of them, stating that the
‘paragraph seeks to ensure that local authorities shall not be deprived of their freedom
to determine expenditure priorities’, the contemporary commentary to the Explana-
tory Report** (hereinafter referred to as ‘Commentary’)—a document issued recently
by the Congress reflecting the experiences from the normative and monitoring
work done so far—clarifies that paragraph 1 establishes the entitlement of local
authorities to own resources,* and also the freedom to dispose of (at least) these own
resources.*®

Here, the question arises: what should be understood by the term ‘financial
resources of their own’? In the context of the Charter, those resources fall into this
category, which are eitherraised upon the independent decision of the local authority,
without any possible intervention of higher authorities in the process, or resources
of a local nature that are not immediately levied by local authorities; however, the
revenue stemming from them cannot be discretionally altered by the state.#” By this
logic, central transfers and shared taxes assigned to local authorities cannot be cat-
egorised as ‘own resources’,and an overly high dependence of local self-governments
on these resources to the detriment of their own resources is a potential breach of
Article 9, paragraph 1.#¢ This distinction seems to be supported by the Council of
Europe’s Steering Committee on Local and Regional Democracy (hereinafter referred
to as the ‘Steering Committee’), which, in one of its studies on local finances and

40 The World Bank understands the principle of fiscal decentralization as the transfer of (certain)
expenditure responsibilities and revenue assignments to lower levels of government. http://
web.worldbank.org/archive/website01061/WEB/0__CO-11.HTM

41 The principle of fiscal equivalence requires that the territorial incidence of the benefits of a pub-
lic policy coincide with the geographical boundaries of the government operating and financing
the program. See: von Hagen, 2002. The Committee of Ministers perceives fiscal equivalence at
the local authority level as a requirement according to which a given local authority should be
able to finance the expenditures it decides on from its own resources to the greatest possible
extent. See Committee of Ministers, 2005, Appendix, Part [, Art. 2, para. 6. For a more detailed
look at the principle of fiscal equivalence, see OlsonJr., 1969.

42 Boggero, 2018, p. 204.

43 Akkermans, 1990, p. 296.

44 Congress of Local and Regional Authorities, 2020.

45 Commentary, para. 142.

46 Commentary, para. 147.

47 Schaffarzik, 2002, p. 512.

48 Commentary, para. 148.
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taxation, contrasted ‘own resources' with ‘transferred resources’. The latter category
included, inter alia, shared taxes and central transfers.*

The second dimension of paragraph 1, the freedom of local authorities to freely
dispose of their own resources, means that states must refrain from influencing
decisions on how to use these funds. This rule renders the earmarking of resources
contradictory to the Charter. Article 9, paragraph 1, has a strong connection to Article
8, paragraph 2 at this point, as the latter prohibits expediency controls in the sphere
of competencies.*®

The contracting parties must ensure that local authorities have the capability to
use therights assigned to them under Article 9, paragraph 1. This means not only legal
and budgetary capacity but also the fiscal capacity to finance their own activities. At
this point, the third aspect of paragraph 1 enters the picture: adequacy of resources.

While the term ‘adequate’ in paragraph 1 should be understood in a quantitative
sense, as it solely relates to the amount of funds available to local authorities,* one
would look in vain for a precise guide in the Explanatory Report or the Commentary to
determine what exactlyis to be understood by this term. The reason for this ambigu-
ity can be found in the activities of some countries during the drafting process of
the Charter, which sought to remove the phrase ‘adequate’ from the wording of the
paragraph. Although they failed in its complete removal, they managed to render
the formulation of the paragraph so fluid and open to the interpretation that it is
practically impossible to establish an objective quantitative rule for the assessment
of whether funding is adequate under Article 9, paragraph 1.>2

However, comments regarding what can almost certainly be deemed satisfac-
tory from the perspective of adequacy do exist. The above-mentioned study of the
Steering Committee on local finances and taxation states that ‘when own resources
are not less than grants (general and specific grants) it may be considered that financial
autonomy has a solid base’.** While it would be hard to dispute this affirmation, the
problem is that a situation in which the municipalities’ own resources account for
most total financial resources is rare across European countries. As the Congress
noted in its recommendation from 2000, ‘local authorities can boast a proportion of
own resources equal to or greater than 50% of their total financial resources in only 8
Council of Europe member states’.>*

Some conclusions can be drawn from the monitoring activities of the Congress. In
one of its previous recommendations connected to a monitoring report, it concluded

49 Steering Committee on Local and Regional Democracy, 1999, p. 5.

50 Boggero, 2018, p. 205.

51 Boggero, 2018, pp. 208-209.

52 Himsworth, 2015, p. 63.

53 Steering Committee on Local and Regional Democracy, 1999, p. 55.

54 The Congress of Local and Regional Authorities, 2000, Appendix 1, Art. 2, a, para. i.
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that the situation, in which the own resources of municipalities amount to 15% of
all revenue is not in conform to Article 9 of the Charter.> Still, the Congress does
not seem to be particularly consequent in following the previously mentioned
benchmarks, and it (along with other Council of Europe bodies) completely refrains
from establishing a general formula for evaluating the adequacy of municipal own
resources.>®

According to the Commentary, the right to adequate resources is not absolute.
Adequacy under Art. 9 para. 1 must be interpreted ‘within national economic
policy’. In accordance with this, the Committee of Ministers stated that in times of
economic hardship, the amount or the ratio of resources at the local authorities’
disposal could be shortened, provided that it does not impede the very essence of
the principle of local self-government, and the criteria for such limitations remain
‘clear, objective, and quantifiable’. The Committee added that the limitations must
above all be ‘proportionate to the desired aim’ and ‘lifted once they have achieved
their aim’%’

5.2. Paragraph 2

‘Local authorities’ financial resources shall be commensurate with the
responsibilities provided for by the constitution and the law".

The second paragraph of Article 9 contains the principle of concomitant financ-
ing®® (also known as the principle of commensurability*®), which prescribes a
proportionate relationship between the tasks executed by local authorities and
the financial resources available for their proper fulfilment. The basic purpose
of this provision is to prevent countries from diverting the costs of providing
certain services from the state to local authorities.®® However, there have been
long-standing debates about what kind of obligation is precisely imposed on state
parties by this provision.

A restrictive interpretation of this provision is supported by certain authors®
and naturally by contracting parties. According to this view, Article 9, paragraph 2
does not mean that any increase in the administrative expenses of local authorities

55 The Congress of Local and Regional Authorities, 1999, para. 47.

56 Boggero, 2018, p. 209.

57 For more details see Committee of Ministers, 2004, Appendix, Part 1, paras. 8-16.
58 Boggero, 2018, p. 210.

59 Commentary, para. 149.

60 Boggero, 2018, p. 213.

61 Akkermans, 1990, p. 295.
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must automatically be accompanied by an increase in revenue. It only requires that
the resources of these authorities be proportionate to the mandatory, delegated,
and voluntary tasks they perform. If the resources of municipalities can be deemed
proportionate, a change in funding will not have to occur even after acquiring an
additional task.®? This approach is also reflected in the Explanatory Report to the
Charter, which—rather cautiously—only states that ‘there should be an adequate
relationship between the financial resources available to a local authority and the tasks
it performs’.6?

In contrast, a more progressive approach to this provision strictly suggests that
any new task assigned to a local authority must come with appropriate financial
compensation from the state. This interpretation is generally favoured by the
Congress, which is also apparent from the text of the Commentary on this provi-
sion declaring that ‘any new task assigned or transferred to local authorities must
be accompanied by the corresponding funding or source of income to cover the extra
expenditure’.®*

In 2011, the Committee of Ministers issued a recommendation dedicated to
funding new competencies for local authorities through higher-level authorities.5
Surprisingly, despite being the more reserved body in the Council of Europe that
usually voices the opinion of member states, the Committee inclined towards the
more progressive interpretation of paragraph 2 in this document, by articulating a
rule according to which ‘when higher-level authorities take decisions which impose
or could result in additional net costs for local authorities, compensation should be
given by the higher-level authorities to local authorities’® The recommendation also
contains rules on the amount of compensation, stating that when a new competency
is assigned to local authorities, the amount of compensation must be based on the
estimated net costs connected to their fulfilment.®’

Within the framework of its monitoring activity, the Council uncovered short-
comings related to Article 9, paragraph 2 in numerous countries. Difficulties in
compliance with this provision are particularly widespread in Central and Eastern
European countries, which could indicate insufficient funding from the local self-
government sector.®®

62 Boggero, 2018, p. 213.

63 Explanatory Report, Art.9. para. 2.
64 Commentary, para.150.

65 Committee of Ministers, 2011.

66 Ibid. Part A, Art.1, para.i.

67 Ibid. Part A, Art. 3, para.i.

68 Boggero, 2018, p. 214.
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5.3. Paragraph 3

‘Part at least of the financial resources of local authorities shall derive from
local taxes and charges of which, within the limits of statute, they have the
power to determine the rate’.

At first glance, the third paragraph of Article 9 seems to be more specific than the
first two paragraphs because it only concerns local taxation. This provision is closely
connected to the first paragraph: it is specifying and complementing it. It specifies
theline ‘financial resources of their own'by clarifying that part of these own resources
should stem from local taxes. Consequently, under Article 9, para. 3, state parties
must grant local authorities the possibility of introducing local taxation on their
administrative territories. It also complements paragraph 1in the sense that while it
grants local self-governments the right to decide on their expenditures, paragraph
3 secures them the freedom to decide on at least a certain part of their revenues.®

However, to have a genuine influence on such revenues, it is not enough for local
authorities to decide merely on the introduction of the local tax. Under Article 9, para.
3, only those taxes can be regarded as local, for which they can determine the rate.”
This requirement is also reflected in para. 157 of the Council’s Commentary to the
Charter. The reason behind this condition is that by these means, local representa-
tives obtain a tool for making crucial political decisions; in this case, the setting of the
local tax burden paves the way for political accountability’ and creates the possibility
of tax competition between different municipalities.”? In addition, the Commentary
mentions that local authorities should also have the opportunity to decide on other
aspects of local taxes, such as tax relief or deductions.”

Notwithstanding, the right of local authorities to influence revenue from local
taxes is not absolute under the Charter. Governments can impose statutory restric-
tions on the freedom of local authorities to determine the rates. In practice, such
restrictions can be realised in the form of minimum or maximum permissible tax
rates, a requirement for approval by higher authorities, or a decision stemming
from a procedure involving consultations between local authorities and the central
government.”

However, the restrictions introduced by the central government should be limited
aswell. The Explanatory Report provides; for example, that ‘such restrictions must not

69 Boggero, 2018, pp. 218-219.

70 Schaffarzik, 2002, p. 515; Weiss, 1996, pp. 197-198.
71 Commentary, para.159.

72 Boggero, 2018, p. 219.

73 Commentary, para.157.

74 Boggero, 2018, p. 221.
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prevent the effective functioning of the process of local accountability’, meaning that the
restrictive rules cannot narrow the local representatives’ freedom of decision to an
extent that would practically prevent them from having a meaningful influence on
the local tax burden. Another limitation is that such restrictions cannot render the
local authorities’ own financial resources inadequate, as this would result in a breach
of Article 9, paragraph 1.7

Unfortunately, para. 3 of Article 9 is characterised by feeble wording using the
formulation of ‘part at least’, which results in a weak obligation placed on state par-
ties.” Neither the Charter, nor the Explanatory Report does contain any information
on what is to be understood by the phrase ‘part’appearing in the paragraph. A more
concrete share is not offered even by the Commentary to the Charter, indicating
that the Council may have been either unable or unwilling to formulate a specific
benchmark within the framework of its monitoring activity. Sadly, the weak obliga-
tion contained in Article 9, para. 3 contributes (or at least does not help to improve) to
the situation in which, in most state parties, local authorities either do not have the
opportunity to introduce local taxes, which would fulfil the conditions laid down by
the Charter, or these kinds of taxes have a marginal impact on their budgets.”

Nevertheless, the amount of resources stemming from local taxes in a given
country serves as a valuable source of information for the Congress during its moni-
toring activities, as it expressly states that the ratio of local tax income compared
to overall revenues or overall tax income is a critical indicator of the quality of local
self-governments’ financial autonomy.”

5.4. Paragraph 4

‘The financial systems on which resources available to local authorities are
based shall be of a sufficiently diversified and buoyant nature to enable
them to keep pace as far as practically possible with the real evolution of
the cost of carrying out their tasks’.

The fourth paragraph of Article 9 aims to prevent local authorities from being exces-
sively dependent on a single or very few types of resources, which would limit their
ability to respond to various economic challenges. Therefore, resources responsive
to inflation play an important role in the local revenue system.” As indicated in the

75 M. W. Schneider, 2004, p. 324.

76 Himsworth, 2015, pp. 61-62.

77 Boggero, 2018, pp.223-224.

78 Commentary, para.154.

79 Explanatory Report, Art. 9 para. 4.
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text, responsiveness to challenges can be enhanced by offering local authorities a
diverse scale of revenues. An exemplative list of such revenues is contained in the
Commentary, which enumerates transfers, local taxes, charges, profits under private
law, interest in bank accounts and deposits, penalties and fines, sales of properties
and goods, and the provision of services.5°

The other key term in paragraph 4 is buoyancy. By this, the Charter means that
the resources available to local authorities should be adaptable to the increasing
expenditures resulting from the fulfilment of their responsibilities. For example,
this can mean that the transfers provided by higher authorities should be revised
periodically to keep up with increasing costs, or that local authorities should be able
to increase the tax rates of various local taxes if necessary owing to inflation.®

5.5. Paragraph 5

‘The protection of financially weaker local authorities calls for the institu-
tion of financial equalisation procedures or equivalent measures which
are designed to correct the effects of the unequal distribution of potential
sources of finance and of the financial burden they must support. Such
procedures or measures shall not diminish the discretion local authorities
may exercise within their own sphere of responsibility’.

The fifth paragraph aims to mitigate naturally occurring financial inequality among
different local authorities. For various reasons, some municipalities inevitably have
more limited possibilities of raising revenue than others. While these authorities
have fewer financial resources, they are often required to fulfil the same tasks as
their better-positioned counterparts, which could lead to serious financial difficul-
ties or an inability to fulfil certain tasks properly. At this point, higher authorities
should intervene and redistribute funds to offset imbalances.®? This is exactly what
isimposed by the paragraph below.

There are two basic types of equalisation mechanisms: vertical and horizontal.
Horizontal equalisation refers to the redistribution of the local revenues of certain
(wealthier) municipalities to financially weaker ones, whereas vertical equalisation
involves grants and transfers from central or regional authorities. While the Con-
gress does not seem to clearly prefer any of the two types, mentioning the advantages
of both solutions in the Commentary,® the Committee of Ministers favours vertical

80 Commentary, para.161.
81 Commentary, para.164.
82 Committee of Ministers, 2005, paras. 37-39.
83 Commentary, para.167.
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equalisation since horizontal redistribution could trigger a sense of resentment from
the side of richer municipalities. The Committee holds that horizontal equalisation
should only be used if ‘local fiscal capacity varies so greatly that the decided level of
equalization of resources cannot be achieved solely by means of government grants’.8

Apart from choosing the right type of equalisation mechanism, a further crucial
task of the state parties is to strike an ideal balance in the functioning of the equali-
sation mechanism: the amount of aid should effectively help financially vulnerable
local authorities but must not be over-dimensioned. Equalisation cannot supplement
the revenue sources of local authorities, which otherwise should have beenlevied by
them, for example, in the form of local taxes.® The second sentence in para. 5 clari-
fies that equalisation mechanisms must not be used to even out financial differences
between local authorities.®® Excessive equalisation will dissuade wealthier local
authorities from exploiting their possibilities to raise their own revenue,® resulting in
an economically suboptimal situation.® Finally, financial equalisation mechanisms
must not be used to interfere with local authorities’ freedom to act autonomously in
the sphere of their own responsibilities.®°

5.6. Paragraph 6

‘Local authorities shall be consulted, in an appropriate manner, on the way
in which redistributed resources are to be allocated to them'.

At first glance, this paragraph may seem superfluous, as para. 6 of Article 4 ensures
the right of municipalities to be consulted on any matter concerning them.*® However,
Article 9, para. 6 ismeant to ensure a higher standard of the right to be consulted than
para. 6 of Article 4. While according to the latter the general right to be consulted
should be granted ‘insofar as possible’, Art. 9 para. 6 does not contain such a limita-
tion. This means that under the sixth paragraph of Article 9, state parties are always
obliged to consult local authorities whenever they decide on the redistribution of
resources between them.

84 Committee of Ministers, 2000, Appendix, Part2 Art. b).

85 Boggero, 2018, p. 227.

86 Schaffarzik, 2002, p. 523; Schneider, 2004, p. 327.

87 Congress of Local and Regional Authorities, 2000, Appendix 1, Art. 2, b, para. viii.

88 Steering Committee on Local and Regional Democracy, 1999, p. 51.

89 Boggero, 2018, p. 233.

90 The exactwording of the paragraph goes: ‘Local authorities shall be consulted, insofar as possible,
in due time and in an appropriate way in the planning and decision-making processes for all mat-
ters which concern them directly’.
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The Commentary makes it clear that the duty to consult applies not only to situ-
ations in which the legislature is implementing the redistribution of funds but also
to all decisions on the question.® The requirement that the consultation must be
conducted ‘in an appropriate manner’ means that local authorities must be informed
adequately in advance on the topic to be consulted, and state parties must ensure
that they have sufficient time to express their views and formulate their observations
during the process.”? The Commentary adds that regional or statewide associations of
local self-governments are suitable partners for these consultations.”

5.7. Paragraph 7

‘Asfaras possible, grants to local authorities shall not be earmarked for the

financing of specific projects. The provision of grants shall not remove the
basic freedom of local authorities to exercise policy discretion within their
own jurisdiction’

The penultimate paragraph of Article 9 prescribes a preference for non-earmarked
grants over earmarked grants. The reason behind this provision is the presumption
that earmarked grants enable higher authorities to acquire influence over the deci-
sions oflocal authorities as they restrict their freedom of action, which contradicts the
basic idea of the Charter.* Still, the Charter does not rule out the possibility of using
earmarked grants. Both the Explanatory Report and the Commentary acknowledge
that it would be unreasonable to expect state parties to completely discontinue the
funding of local authorities via earmarked grants; for example, they may be justified
inthe case of major capital investment projects or as a way of implementing austerity
measures.” However, the Commentary expressly states that using earmarked grants
to cover operating costs (such as salary payments) is worrisome from the perspective
oflocal autonomy.*®

Neither the Charter nor the Explanatory Report offers a specific ratio of
earmarked to non-earmarked grants that would be deemed acceptable from the
perspective of the provision, and such a ratio was not generally articulated by the
Congress during its monitoring activity either. However, some authors argue that

91 Commentary, para.173.

92 Commentary, para.174.

93 Ibid.

94 Explanatory Report, Art. 9 para. 7.

95 Ibid.; Commentary, paras. 180 and 181.
96 Commentary, para.180.

213



Adam PAL

more than half of all transfers should be at the free disposal of local authorities.®” In
opposition to this view, the Explanatory Report states that ‘a higher ratio or project-
specific grants to more general grants could be considered reasonable where grants as
a whole represent a relatively insignificant proportion of total revenue’. This reasoning
has been disputed by certain authors, claiming that Article 9, para. 7 only regulates
the relationship between earmarked and non-earmarked grants and should not be
linked to the relationship between grants and other types of revenues,’® or that it is
practically impossible for grants and transfers to represent only an insignificant part
of the local authorities’ total revenues.®® Nevertheless, the Council considers that a
tendency to favour earmarked grants represents a clear threat to local authorities’
policy discretion, and may thus easily be contrary to Article 9, para. 7.1°°

5.8. Paragraph 8

‘For the purpose of borrowing for capital investment, local authorities shall
have access to the national capital market within the limits of the law’"

The last paragraph of Article 9 concerns the local authorities’ right to borrow freely
as a supplementary tool for financing certain expenditures. According to this provi-
sion, local self-governments should be able to access the national capital market for
this purpose. However, according to the Explanatory Report, this holds true only in
relation to financing capital investment;loans from the capital market should not be
used to fund current expenditure.’*

Local authorities should borrow under their own responsibility; therefore, the
central authorities should only offer guarantees for their loans under exceptional
circumstances.? As implied by the text of the provision, the rights contained in
paragraph 8 are not absolute. States canlimit the access of local authorities to capital
markets to prevent excessive indebtedness.’*® Accordingly, local authorities should
not be allowed to conduct speculative investments and should also be prohibited from
using any kind of financing technique that hides the real level of their indebtedness.**4
Although the economic crisis in 2008-2009 triggered many austerity measures,

97 Schaffarzik, 2002, pp. 525-526.
98 Schneider, 2004, p. 328.
99 Schaffarzik, 2002, p. 527.
100 Commentary, para.180.
101 Committee of Ministers, 2004, Appendix, Part 1, para. 24; Committee of Ministers, 2005, paras.
73-74.
102 Committee of Ministers, 2005, para. 76.
103 Commentary, para.186.
104 Committee of Ministers, 2004, Appendix, Part 1, paras. 21-22.
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causing the enhancement of restraints on local self-government borrowing, it
remains applicable that these restraints established by the state must be justified and
proportionate, as the arbitrary prohibition of borrowing can be seen as a disguised
form of control over local self-government.’> The fulfilment of the latter require-
ment seems to be problematic in many countries throughout Europe, where local
authorities are either completely banned from borrowing in financial markets or
such a possibility is generally subject to governmental approval .1

6. Conclusion

Although the Council of Europe eventually dropped the project of adopting an inter-
national treaty devoted specifically to the question of local self-government financ-
ing, its more general relative, the European Charter of Local Self-Government, still
contains considerably broad regulations on the topic. Its longest provision, Article 9
regulates a variety of aspects connected to the financial autonomy of local authori-
ties, such as the general adequacy of funds available to them (para. 1), the requirement
that these funds are commensurate with their tasks and responsibilities (para. 2), the
possibility to introduce local taxes (para. 3), the diversity and buoyancy of resources
atthelocal self-governments’ disposal (para. 4), financial equalisation for vulnerable
municipalities (para. 5), the right of local authorities to be consulted in the matters
of financial redistribution (para. 6), the preference of non-earmarked grants (para.
7), and the right of local authorities to have access to the national capital market
(para. 8).

Thanks to the uniqueness and overall importance of the document as well as
the nature of its provisions, the system established by the Charteris seen by certain
authors as a reference framework for designing the constitutional scheme of local
government systems and measuring the degree of local autonomy across Europe.*’
Analogously, the rules and principles set forth in Article 9 of the Charter serve the
aforementioned purposes regarding the financial autonomy of local self-govern-
ment. Unfortunately, as is observable from the monitoring activity of the Council,
the level of implementation of the obligations arising from the Charter is far from
ideal, which also applies to provisions concerning financial autonomy°® and is par-

105 Commentary, para.186.

106 Congress of Local and Regional Authorities. Chamber of Local Authorities, 2014, para. 99.
107 Boggero, 2018, p. 280.

108 See Boggero, 2018, pp. 214, 222-224,231-232,238, 244-245.
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ticularly true for Central and Eastern European countries.'?® It is thus clear that while
the Charteris a suitable tool for creating an environment favourable enough forlocal
self-governments, many ratifying states still have a long way to go in this regard.

109 See Boggero, 2018, pp. 214,231; Pal § Radvan, 2022, pp. 1164-1165 regarding the countries of the
Visegrad Group, Hoffmann, 2021, p. 241regarding Hungary; Radvan, Mrkyvka & Schweigl, 2018,
pp. 904-905 regarding the Czech Republic; and Hintea, Moldovan & Ticlau, 2021, pp. 348-350
regarding Romania.
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Manja SKOCIR’

Legislative Framework of the Crime of Torture in
the Regulation and Jurisdiction of Slovenia

ABSTRACT: The article aims to explore the Slovenian regime on the crime of torture
by presenting the genesis of the Slovenian incrimination of torture and its adequacy
in the light of international law. The overview of the Slovenian legislative framework
and case law involving the crime of torture begins with a presentation of the relevant
international and national legal acts. This is followed by an analysis of the content of
the relevant provisions in the Slovenian Constitution and in the Criminal Code, which
is examined considering the international legal sources that bind Slovenia. By closely
examining the genesis and the content of incrimination of torture, as it is known in the
Slovenian Criminal Code, the article presents to foreign readers and the international
professional audience the specific features of Slovenian incrimination of torture and its
deviations from the international legal framework. In the following, the sanction system
and the actors in the process of enforcement of particular norms aiming at the crime of
torture are presented. The article concludes with an analysis of the case law on torture.
Slovenian courts have not yet encountered the crime of torture. Therefore, the focus is on
Slovenia’s convictions before the European Court of Human Rights for violation of Art. 3
of the Convention on Human Rights.

KEYWORDS: torture, crime of torture, incrimination of torture, Slovenian criminal
legislation, Convention against Torture

1. Introduction

The first part of the article is devoted to a brief introduction of the concept of torture
and the history of its regulation at the international level. Since the 20th century,
torture has been prohibited by all major international legal instruments but has not
been eradicated.
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1.1. Brief history of torture and its prohibition within
the framework of international human rights law

Tortures have been widely practiced throughout human history and have been
legally and morally acceptable for a long period. It was particularly used as a form
of punishment following victory in the war and as an interrogation tool, especially
with respect to accusations of state crimes, sexual offences, heresy, and witchcraft.!
European governments (e.g. Sweden, Germany, Scotland, and France) formally
abolished torture in the eighteenth and nineteenth centuries;? in the twentieth
century, the universal prohibition of torture began to be established and regulated,
along with the development of human rights. However, some scholars oppose this
type of torture. One such scholar was Italian philosopher, criminologist, and
jurist Cesare Beccaria. In his famous work On Crimes and Punishments (originally
published in 1764), Beccaria notes that the torture of a criminal, which is ‘cruelty
accepted by most nations, whether to compel him to confess a crime, to exploit
the contradictions he runs into, to uncover his accomplices [...] or to expose other
crimes of which he is guilty but has not been charged’,* is not a proper means for
discovering the truth.

Although the 20th century saw the prohibition of torture becoming a universal
human right protected by several international treaties, the same century saw a
revival in the use of torture. Torture was first revived by totalitarian states, while
some liberal democracies followed suit in the 21st century.® It can be argued that
torture has never really disappeared, and many reliable reports have testified that
it continues to be practiced worldwide.® The former United Nations Special Rap-
porteur on Torture has noted that ‘torture is practiced in more than 90 percent of
all countries and constitutes a widespread practice in more than 50 percent of all
countries’”’

In the present century, the debate on the use of torture has been revived,
especially within the framework of the post-9/11 attacks of the global war on terror.

1 Greer, 2015,p. 7.

2 Einolf, 2007, p.101; Greer, 2015, p. 7.

3 Some authors claim that the merits of interrogational torture have been debated since antiquity.
See, for example, Maio, 2001, p. 1609.

4 Beccaria, 1995, p. 39.

5 Among them, the United States stands out in particular. In the article ‘Liberal Democratic
Torture’, Lukes claims that although it is not publicly admitted, we know that since the attacks
of 11 September 2001, officials of the United States at variouslocations worldwide, from Bagram
in Afghanistan to Guantanamo in Cuba to Abu Ghraib in Iraq, have been torturing prisoners.
For more, see: Lukes, 2006, pp. 1-2.

6 Einolf,2007; Danner 2004.

7 Nowak, 2012, pp. 313-314.
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In recent decades, we have begun to examine the concerns of theorists who have
begun to question the absolute nature of the prohibition against torture. In moral
philosophy and legal theory, the debate on whether it is possible to define exceptions
inwhich torture would be justified or excusably intensified in the context of terror-
ist attacks has revived interest in possible moral and legal justifications for torture
suspects in ‘ticking bomb scenarios’. The other reason why the ‘absoluteness’ of the
prohibition against torture has recently come under critical scrutiny was shattered
by the case of Gdfgen v Germany,® judged by the European Court of Human Rights
(later on as ‘ECtHR’). Faced with an extremely morally difficult consideration, police
officers can threaten to torture a suspect if they believe this may save the life of
an innocent child. The ECtHR clearly indicates that they may not. However, many
wonder whether the ECtHR, in deciding that the German court’s decision on the
admissibility of evidence obtained under the threat of torture was not contrary to the
ECHR, has slightly softened the absolute nature of the prohibition against torture.
In the article ‘Is the Prohibition against Torture, Cruel, Inhuman and Degrading
Treatment Really ‘Absolute’ in International Human Rights Law’, Greer observes that
despite the massive amount of literature, which the Gafgen case prompted, there
is no consensus about legally and morally very pressing issue of whether torture
is ever justified. In such cases, the purpose is to elicit information that can save
innocent lives during terrorist attacks.

1.2. Torture as a legal phenomenon within the framework of international law

As alegal phenomenon, the prohibition of torture evolved from the common law
prohibition of the inhuman treatment of prisoners of war as part of efforts to huma-
nise war. Although the concept of torture does not appear in the Hague Conventions
(1899-1907)9, several provisions, in substance, require the humane treatment of
personsinwar. Theorists of international criminal law consider this a key historical
antecedent of the modern conventional regulation of torture.’° In 1948, the Universal
Declaration of Human Rights declared the prohibition of torture a fundamental
human right." Thirty years later, the United Nations Convention against Torture
and Other Cruel, Inhuman, or Degrading Treatment or Punishment, adopted by the

8 Gafgenv. Germany, 22978/05, 1June 2010.
9 Hague Conventions of 1899 and 1907. Signed July 29, 1899 and October 18, 1907. Entered into
force onvarious dates.
10 See, for example: Korosec, Filip¢i¢ and Zdolsek, 2018, pp. 616-617.
11 Universal Declaration of Human Rights, Art. 5.

223



Manja SKOCIR

General Assembly, came into effect.? Article 19 of the Convention established the
Committee against Torture,’* which monitors the implementation of the Convention
by state parties.

Today, the prohibition of torture is a fundamental principle of customary interna-
tionallaw and a prohibited practice under international treaties. It is one of the most
complex concepts in international human rights law and constitutes one of the most
serious human rights violations.

Asiswell known, human rights define the limits of a state’s power over individu-
als. International law has two important features. First, human rights are accepted
for the benefit of the people, not the states. This means that the human rights obliga-
tions states accept are not subject to reciprocity and, therefore, may not be restricted
by one state even if the restriction has occurred in another. Second, human rights
are expressions of human dignity that cannot simply be abolished by the state. While
the State may derogate from some of them (e.g. freedom of movement, freedom of
expression) in certain cases and under conditions provided in international treaties,
it may not derogate from certain internationally protected rights, even in situations
where the existence of the State is threatened.** Similar to the prohibition of slavery
or genocide, the prohibition of torture is absolute—no exception can be accepted,
defended, justified, or tolerated under any circumstance, including war or any
other public emergency.’* Nevertheless, as indicated above, some theorists have
recently begun to argue that the absolute nature of the torture prohibition may be
problematic.

As a concept of international human rights law, torture has become limited to
acts for which it is possible to hold public officials responsible, either by committing
to torture themselves or by participating in it actively (perpetration) or passively
(omission). In international criminal law, it is now generally accepted that the rel-
evant intent must be shown by a public official at the time the torture is committed.!*:
Below, the definitions of torture will be used as they are known in international legal
sources to show how Slovenian law differs from international law in its understand-
ing of torture.

In addition to torture, the prohibition of certain practices related to torture, such
as cruel treatment, inhuman treatment, degrading treatment, cruel punishment,

12 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
10 December 1984, 1465 UNTS 85 (entered into force 26 June 1987).

13 Ibid

14 Turk, 2018, pp. 112-113.

15 APT and CEJIL, 2008, p. 2.

16 KoroSec, Filip¢i¢ and ZdolSek, 2018, p. 617.

17 Author’s note: A different understanding of torture can be found in the jurisprudence of the
ECtHR, which Iwill draw attention to below.
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inhuman punishment, and humiliating punishment, has appeared for a long period
in codified internationallaw and internationallegal theory in parallel with the prohi-
bition of torture. Simplistically, these prohibitions refer to practices that differ from
torture mainly because the degree of pain is lower.

2.Relevant legal acts dealing with the crime of torture
in the Republic of Slovenia

First, the international legal sources Slovenia has ratified and is bound by are dis-
cussed, followed by the national legislative framework on the (crime of) torture.
Particular attention has been paid to the definition of torture, especially in terms of
who the perpetrator may be. It will be shown that Slovenian legislation differs slightly
from international legislation in this respect.

2.1. International legal sources

As a member of the European Union and the United Nations, Slovenia is a party to
all the most important international legal instruments prohibiting torture—the
Universal Declaration of Human Rights, the Rome Statute of the International Crimi-
nal Court, the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (hereinafter, Convention against Torture), the European
Convention on Human Rights (ECHR), and the European Convention for the Preven-
tion of Torture and Inhuman or Degrading Treatment or Punishment.

International legal sources hold a special position in the Slovenian legal order.
In accordance with Article 8 of the Constitution of the Republic of Slovenia, statutes
and executive regulations must comply with the generally accepted principles of
international law and treaties binding on Slovenia. All ratified and published inter-
national treaties are applied directly—every person can base their claim on a right
acknowledged in an international treaty, although such a right might not exist in
the Slovenian legal order. If a statute does not conform to internationally accepted
obligations, the Constitutional Court can reject the law. (Article 21: Constitutional
Court Act).’® Additionally, all individual legal acts of state bodies (local and public
authorities), including criminal judgments, must comply with international treaties
ratified by the National Assembly.*

18 Tirk, 2018, p. 61; Grad, Kauci¢ and Zagorc (2018), p. 148.
19 Korocec, 2000, p. 770.
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2.1.1. Convention against torture and other cruel, inhuman,
or degrading treatment or punishment

In the academic literature, it is undisputed that the Convention against Torture
is the central international legal instrument in the fight against torture and its
related treatment.?° Owing to this Convention, the prohibition of torture and related
treatments has developed into one of the most widely recognised individual rights.
Sloveniaratified the Convention against Tortures in 1993.?! As Slovenia is a State gov-
erned by therule of law under Article 2 of the Constitution and is bound by the norms
mentioned in the previous paragraph, public authorities at all levels must endeavour
to adopt acts and decisions in such a way that they conform to the provisions of the
Convention against Torture.

The Convention against Torture defines torture under Article 1.22 For the purpose
of convention, torture is

Any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him
ora third person information or a confession, punishing him for an act he
or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions.

The cited provision makes the motive of a person to inflict ‘severe pain and suffering/,
which is essential for the definition of torture. This provision also explicitly states
thatavictim's suffering can be physical or mental. Moreover, it makes it indisputably
clear that only a public official or another person acting in their capacity can be a
perpetrator of torture within the meaning of the convention.

The Convention does not define other forms of degrading treatment, which
are mentioned in the title of the Convention (‘'other cruel, inhuman or degrading

20 Korosec, Filip¢i¢ and Zdolsek, 2018, p. 617.

21 Act Ratifying the Convention against Torture and Other Cruel, Unhuman or Degrading
Treatment or Punishment [Zakon o ratifikaciji konvencije proti muéenju in drugim krutim,
necloveskim ali poniZzevalnim kaznim ali ravnanju, MKPM], Official Gazette of the Republic of
Slovenia, no.7/93.

22 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
10 December 1984, 1465 UNTS 85 (entered into force 26 June 1987).
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treatment or punishment’), although it prohibits them. Article 16 of the Convention
provides for the following:

Each State Party shall undertake to prevent in any territory underits juris-
diction otheracts of cruel, inhuman or degrading treatment or punishment
which do not amount to torture as defined in article I, when such acts are
committed by or at the instigation of or with the consent or acquiescence of
a public official or other person acting in an official capacity. In particular,
the obligations contained in articles 10, 11, 12 and 13 shall apply with the
substitution for references to torture of references to other forms of cruel,
inhuman or degrading treatment or punishment.

2.1.2. Rome Statute of the International Criminal Court

The Rome Statute of the International Criminal Court,?® which established the Inter-
national Criminal Court (ICC), is the central source of international criminal law. It
contains a comprehensive general section and a catalogue of criminal incriminations
under international criminal law.

The Slovenian National Assembly ratified the Rome Statute of the International
Criminal Court? in 2001, which has been in force in Slovenia since 1July 2002. The
Rome Statute classifies torture as a crime against humanity, a war crime, or serious
violation of the Geneva Conventions. The definition of torture in Article 7.1(f) differs
slightly from that in the Convention. The Roman Statute defines torture as

Intentional infliction of severe pain or suffering, whether physical or
mental, upon a person in the custody or under the control of the accused;
except that torture shall not include pain or suffering arising only from,
inherent in or incidental to, lawful sanctions.

The definition of torture in the Rome Statute is much more streamlined than that in
the Convention. Strikingly, the definition does not explicitly require the offender to
be an official or someone acting in an official capacity. As already indicated, there is
no doubt in theory that torture, at a conceptual level, originated as an act of public
authorities, regardless of whether they conducted the torture or actively or passively
participated init. As noted above, the Convention against Torture builds the concept

23 The Rome Statute was adopted at a diplomatic conference in Rome, Italy on 17 July 1998 and
entered into force four years later.

24 Rome Statute of the International Criminal Court, 17July 19998,2187 UNTS 38544 (entered into
force on1July 2002).
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of torture on the discriminatory intent of public officials and envisages public offi-
cialsasthe only possible perpetrator of torture. This element of torture fades from the
Rome Statute’s definition of a criminal offence. However, the logic of human rights
violations has not entirely disappeared there due to the contextual circumstances
required for criminality.?

2.1.3. European Convention of Human Rights

The third major international legal instrument prohibiting torture is the European
Convention on Human Rights ratified by Slovenia in 1994.%6 As is well known, the
ECtHR has jurisdiction to rule on individual or state applications alleging violations
of the rights set out in the ECHR by states that have ratified the Convention, where
the applications concern matters that fall within the competence of state authorities.
Inthis sense, the ECHR builds the concept of torture on the act of state authority and
envisages public officials as the only possible perpetrators of torture. The mannerin
which the human rights enshrined in the ECHR are enforced and possibly violated
relies on the state’s functioning.?”

The prohibition of torture and other forms of ill treatment is enshrined in Article
3 of the ECHR, one of the shortest provisions of the Convention, which simply states
the following:

No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.

This provision must be read together with Article 15 of the ECHR, which, by stating
that no derogation from the provision of Article 3 can be made, imposes an absolute
prohibition of torture and inhuman and degrading treatment or punishment. As
Article 3 does not define torture or other forms of ill treatment, a complex and exten-
sive body of case law has emerged from the European Court of Human Rights (and
other European Human Rights judicial bodies) that sets out the definitional aspects
of torture and other forms of abuse.?® The ECtHR has developed different definitions
of the forms of ill treatment in two seminal cases: the Greek case? and Ireland vs. the

25 Korosec, Filip¢i¢ and Zdolsek, 2018, p. 620.

26 Actratifying the Convention on Human Rights and Fundamental Freedoms [Zakon o ratifikaciji
Konvencije o varstvu ¢lovekovih pravic in temeljnih svobo$éin], Official Gazette of the Republic
of Slovenia, no. 7/94.

27 Hassanova, 2023, p. 59.

28 Long, 2002, p. 3.

29 Greek Case, 3321/67,3322/67,3323/67,3344/67, 5 November 1969.
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United Kingdom?3°. Within its jurisprudence, the Court has clarified that ill treatment
must attain a minimum level of severityifit is to fall within the scope of Article 3 and
that it has to be a deliberate form of abuse by agents of the state in the performance
of their duties.3!32

2.2. National legal sources
2.2.1. Constitution of the Republic of Slovenia

In the Slovenianlegal system, torture is prohibited at the constitutional level. Article
18 of the Constitution of the Republic of Slovenia prohibits torture, inhumanity, and
degradation of punishment or treatment.* It provides as follows:

No one may be subjected to torture or to inhuman or degrading punishment
ortreatment. The conducting of medical or other scientific experiments on
any person without his free consent is prohibited.

Article 21 of the Constitution prohibits the use of violence by state authorities against
people whose liberties are restricted, including during the execution of criminal
sanctions. The Article also prohibited the extortion of confessions and statements.
Notably, the Slovenian Constitution does not contain a definition of torture or other
forms of ill treatment, whereas the absolute nature of the prohibition of torture is
established at the constitutional level .34

The prohibition of torture also includes positive obligations for the state. The State
must ensure an effective and impartial investigation and prosecution of persons who
have interfered with the prohibition of torture and must not rely on evidence obtained
through torture. Furthermore, the State may not extradite an individual to another
state if they are subjected to torture or prosecuted based on evidence obtained by
torture against them or against third parties.? According to the Constitution, the
prohibition of torture is an absolute individual right that is directly enforceable, does

30 Ireland v. United Kingdom, 5310/71, 18 January 1978.

31 For more on the implementation of Art. 3 of the European Convention on Human Rights, see
Reidy, 2002.

32 Itwill be pointed out below that the ECtHR also recognises a violation of the Art. 3 of the Conven-
tion in some cases where there is no intention to torture.

33 The Constitution of the Republic of Slovenia, Official Gazette of the Republic of Slovenia, no.
33/91-1.

34 This follows from Article 16(2) of the Constitution, which specifies which rights cannot be
suspended or restricted.

35 Grad, Kauci¢ and Zagorc, 2018, p. 780-781.
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not need to be further defined by law, knows no exception, and must not be subject
to abalance of values.

At the legislative level, the Slovenian legal order does not have a specific legal
act dealing with torture. Nevertheless, the present Criminal Code of the Republic of
Slovenia,*¢ adopted in 2008 (hereinafter referred to as the ‘CC-1’), criminalises torture
as a separate incrimination and as a method of enforcement of two other incrimina-
tions—the crimes against humanity (Art. 101) and war crimes (Art. 102).

2.2.2. Criminal code

As torture is one of the most recent incriminations in the Slovenian Criminal Code,
this section briefly presents its history.

Slovenia became independent in 1991. The National Assembly adopted the
Criminal Code and Criminal Procedure Act in September 1994, which entered into
forceinJanuary1995. The Slovenian Criminal Code in force between 1995 and 2008’
did not include torture incrimination. Torture was only incriminated as a method of
enforcing crimes against humanity and war crimes. Despite this deficiency, it was
possible to cover all the cases under the Convention against Torture with the use of
‘combination of offences’ (e. g. the incrimination of aggravated and grievous bodily
harm) and the broad definition of a public official.

The Committee against Torture (CaT) first considered the situation in Slovenia in
light of the Convention against Torture at its session in May 2000. In its public obser-
vations at the end of the session, the CAT expressed a positive opinion on the positive
legal situation in Slovenia, as well as on Slovenia’s implementation of the relevant
provisions. However, the Committee expressed concern that Slovenian substantive
criminal law does not provide for specific incrimination of the crime of torture33°

In 2008, Slovenia adopted a new CC-1. In addition to several other trends, the
adoption of the new Criminal Code was motivated by a desire to align Slovenian leg-
islation more closely with international instruments such as the Convention against
Torture and the Rome Statute. The Slovenian legislature followed the aforementioned
recommendation of the Committee against Torture and criminalised torture as a

36 Criminal Code, Official Gazette of the Republic of Slovenia, no. 95/04.

37 Criminal Code, Official Gazette of the Republic of Slovenia, no. 95/04.

38 Consideration of Reports Submitted by States Parties under Art. 19 od the Convention (CAT/C/
CR/30/4)

39 KoroSec points out that the same recommendation was made by the UN Committee against
Torture to every country that did not have such a specific incrimination of torture. At that time,
thiswas the vast majority of all countries, including most countries on the European continent.
See: Korosec, 2000, p. 769.
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specific form of incrimination in Article 265. The Slovenian legislature copied the
definition of the Convention against Torture. The incrimination of torture was placed
in the chapter entitled ‘Offences against official duty and public authority’.

In 2012, the Slovenian legislature (in an amendment to CC-1B) moved the
incrimination of torture to another chapter without changing the content of the
incrimination. This is rare in Slovenian criminal law. The legislature deleted Article
265 and created Article 135a of CC-1. The incrimination of torture is now placed in the
sixteenth chapter of CC-1, titled ‘Crimes against human rights and freedoms’. Below is
an English translation of the full incrimination of torture under current legislation.

Article 135.a (Torture)

(1) Whoever intentionally causes severe pain or suffering to another person,
either physical or mental, in order to obtain information or a confession
from him or a third person, punish him for an act committed by himself or
athird person, orwhich is suspected as having been committed by him ora
third person with a view of intimidating him or putting him under pressure,
or to intimidate a third person or put such person under pressure or for
whichever reason which is based on any form of violating equality, shall
be sentenced to imprisonment for not less than one and not more than
ten years.

(2)If the pain and suffering referred to in the preceding paragraph is caused
or committed by an official or any other person who possesses official
status or on his initiative or upon his expressed consent or tacitly, he shall
be sentenced to imprisonment for not less than three and not more than
twelve years.

The incrimination of torture, as is known in the current Slovenian legislation, is
analysed below.

2.2.3. Criminal Procedure Act
Slovenian criminal procedure law, both at the constitutional and legislative levels,
protects the accused against the extortion of confessions by state authorities within

the framework of two legal principles: the right to silence and privilege against
self-incrimination.*® In Article 227/7 in conjunction with Article 266/3, the Slove-

40 See Sugman Stubbs and Gorkic¢, 2011, p. 248-251.
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nian Criminal Procedure Act* prohibits the interrogation of an accused person by
all means which may be used to influence their will. This study does not conduct a
detailed analysis of the abovementioned procedural guarantees. Nevertheless, the
prohibition of torture and degradation treatment is a threshold the state must never
cross when obtaining evidence during the criminal procedure. Moreover, the prohi-
bition of torture, inhuman, and degrading treatment cannot be waived, just as other
procedural guarantees can, and the accused cannot consent to torture.

3. Analysis of the content of the incrimination of torture

As already indicated, torture originated as an act committed by the state or public
officials, whether they conducted the torture themselves or actively or passively
participated in it. It was shown above that the Convention against Torture builds the
concept of torture on the discriminatory intent of public authorities. Although very
faded, this conception of torture is also found in the Roman Statute and ECHR. There-
fore, the offender of the crime of torture under the Convention, the Rome Statute, and
the ECHR may only be a public official or someone acting in an official capacity, at the
official person’s initiative, or with the official person’s consent.

The regime of the Slovenian Criminal Code is different. The incrimination in
torture (as cited above) is divided into two paragraphs which determine the dif-
ferent penal frames based on different offenders. Paragraph 1 of Article 135 of the
Slovenian Criminal Code arepeats the wording of what should be considered torture
in the Convention against Torture. Thus, among other things, the Slovenian provi-
sion explicitly considers psychological torture as a form of torture. However, the
Slovenian regime differs significantly from the international regime in at least one
respect. The offender of the crime of torture under paragraph 1 can be anyone, not
only a public official, as provided forin the Convention against Torture. Nevertheless,
in the second paragraph, the Slovenian legislature provides an aggravated form of
the crime of torture, for which a person who meets the criteria of a public official*?is
punished with alonger prison sentence than an offender who is not a public official.

Inthis sense, the Slovenian legislation goes beyond the Convention’s definition of
torture. This becomes even more complicated because the incrimination of torture is
placed in a chapter that traditionally includes incriminations that can only be com-
mitted by public officials. Some scholars have expressed concerns regarding such
definitions. Professor KoroSecis particularly critical in this respect, pointing out that

41 Criminal Procedure Act, Official Gazette of the Republic of Slovenia, no. 176/21.
42 The Criminal Code defines an official in Article 99. From the comparative law perspective, the
definition of an official is relatively broad.
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the Slovenian legislature is changing the established concept of torture as it is known
ininternational law.#?

KoroSec notes that from a comparative law perspective, it is surprising that the
criminal offence of torture in Slovenian CC-1is described in its general form as a
general offence with regard to the possible offender ( delictum commune). In KoroSec'’s
view, the incrimination of torture in its general form in CC-1 is redundant, as the
substance of this provision is covered by a number of other offences in CC-1 (in par-
ticular, offences against life and the body, human rights and freedoms, and sexual
integrity).**

Notably, torture is understood as an act of the state in the legal and sociological
contexts. Chirstopher Einolf defines torture in terms of behaviour as an act in which
severe physical pain is intentionally inflicted on a person by a public official while that
person is under the custody of control of that official, where there has not been, or has
not yet been, a formal finding of guilt.*®

4. Sanction system and Actors in the Process of Enforcement

As indicated in the previous section, the punishment for torture depends on the
offender. More severe punishment is imposed if the offender is a public official. Such
an offender is sentenced to a minimum of 3 years and a maximum of 12 years of
imprisonment. If the offender is not an official, they will be sentenced to a minimum
of one and a maximum of ten years of imprisonment. In the Slovenian legal order,
there are no specific legislative rules on the persecution for torture crimes. This
offence is prosecuted ex officio, and like every other criminal offence, this one is
being investigated by the police and the public prosecutor in pre-trial proceedings,
while the judicial investigation is conducted by the investigating judge.

However, a special public body deals with preventive controls related to torture
crimes. The Act of Ratification of the Optional Protocol to the Convention®*® against
Torture designated the Ombudsmen of the Republic of Slovenia as a national pre-
ventive mechanism. The Ratification Act states that the powers and tasks of the
state preventive mechanism under the Optional Protocol are to be exercised by
the Ombudsman and, in agreement with the Ombudsman, by non-governmental

43 KoroSec, Filip¢i¢ and ZdolSek, 2018, p. 615-620.

44 See Korosec, Filipcic¢ and Zdolsek, 2018, p. 615-638.

45 Einolf, 2007, p.103.

46 Act of Ratification of the Optional Protocol to the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Official Gazette of the Republic of Slovenia,
no.114/2006; Art. 17,18, 19, 20, 21,22, 23.

233



Manja SKOCIR

organisations registered in Slovenia, and by organisations that have acquired the
status of humanitarian organisations in Slovenia.

The Ombudsman of Slovenia publishes annual reports on the implementation
of tasks and powers of the National Preventive Mechanism (‘'NPM’). The task of the
NPM is, for example, to visit all locations in a country where people are deprived of
theirliberty and inspect how such persons are treated to strengthen their protection
against torture and other cruel, inhuman, or humiliating treatments or punish-
ments. While observing suitable legal norms, the NPM makes recommendations
to the relevant authorities to improve the conditions and treatment of people, and
prevent torture and other forms of cruel and inhuman treatment or punishment.
In this regard, the NPM may also submit proposals and comments on applicable or
drafted acts.

6. Case law and doctrine related to the issue

The Slovenian courts, including the Constitutional Court, have not yet dealt with the
crime of torture under Article 135. a of the Slovenian Criminal Code.

However, Slovenia was convicted several times before the ECtHR violated Article
3 of the Convention. Therefore, this section presents some of the most important
and earliest convictions of Slovenia before the ECtHR for violating Article 3 of the
Convention.

Within the case law of the ECtHR, the prohibition of torture in Article 3 is not
limited to torture in the narrow sense but has gradually become, inter alia, a central
instrument for assessing the adequacy of living conditions in prison.#’ Statistically,
this provisionis the basis for the majority of prisoner complaints.*® Therefore, it is not
surprising thatin almost all cases of violation of Article 3 of the Convention, Slovenia
was convicted of inadequate living conditions in prisons.

Under Article 3 of the Convention, States must ensure that a person deprived of
liberty is detained in conditions consistent with human dignity, that the manner in
which the measure is conducted does not place them in such distress or hardship
as to exceed the unavoidable level of suffering inherent in the deprivation of liberty
and that their health and well-being are adequately protected. As Ambroz and others
point out, the ECtHR does not define the meaning of ‘human dignity’, nor does it
define the ‘unavoidable level of suffering’.*

47 In addition to Art. 3, Art. 8 (Right to respect for private and family life) and Art. 13 (Right to an
effective remedy) are relevant to the situation of persons in prison.

48 Ambroz, Cvikl and Ostir, 2013, p. 346.

49 TIbid.
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The substance of these concepts must be recognised in the jurisprudence of the
ECtHR, and the Convention must be understood as a dynamic instrument whose
interpretation evolves and changes with the evolution of society. Thus, in the course
of this century, the Court began to recognise unacceptable violations of human
dignity, even where suffering was not intentionally inflicted but was the result of poor
material conditions and inadequate organisation.

6.1. Rehbock v. Slovenia

The first Slovenian conviction for the violation of Article 3 does not concern living
conditions in prisons but police brutality. German national Ernst Rehbock was
arrested by the Slovenian police. The circumstances of the arrest, during which he
suffered injuries, were disputed between parties. However, the court concluded that
the force used by policemen during Mr. Rehbock’s arrest was excessive and unjusti-
fied. Such use of force caused injuries, which, in turn, caused serious suffering to the
applicant of nature, amounting to inhuman treatment. The Court ruled that Article
3 of the Convention was violated.*°

In subsequent years, Slovenia was convicted of police brutality several more
times; see, for example, Matko v. Slovenia.*

6.2. Mandié and Jovié v. Slovenia, Strucl and others v. Slovenia

In the cases of Mandié and Jovié v. Slovenia® and Strucl and others v. SloveniaS3, the
Court examined the conditions of detention and imprisonment at the Ljubljana
Prison. The applicants alleged a violation of the prohibition of torture, degradation,
and inhuman treatment under Article 3, a violation of the right to private and family
life under Article 8, and the right to an effective remedy under Article 13 of the Con-
vention. In 2011, the chamber found that all complainants had suffered violations of
their rights under Articles 3 and 13 of the Convention. In particular, they complained
of severe overcrowding, which led to a lack of personal space, poor sanitary condi-
tions, and inadequate ventilation. They also complained of excessive restrictions
on out-cell time, high cell temperatures, inadequate healthcare and psychological
assistance, and exposure to violence from other inmates due to insufficient security.
The applicants complained that the conditions of their detention in Ljubljana Prison

50 Rehbockv. Slovenia, 29462/95, 28 November 2000.

51 Matkov. Slovenia, 43393/98, 2 November 2006.

52 Mandi¢ and Jovi¢ v. Slovenia, 5774/10, 5985/10, 20 October 2011.

53 Strucl and others v. Slovenia, 5903/10, 6003/10, 6544/10, 20 October 2011.
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amounted to a violation of Article 3 of the Convention. Particularly, they complained of
severe overcrowding, which led to alack of personal space, poor sanitary conditions,
and inadequate ventilation. They also complained of excessive restrictions on out-cell
time, high cell temperatures, inadequate healthcare and psychological assistance,
and exposure to violence from other inmates due to insufficient security.

The Court accepted that there was no indication of a positive intention to humili-
ate the applicants. Nonetheless, the court considered that the distress and hardship
endured by the applicants exceeded the unavoidable level of suffering inherent
in detention, exceeded the threshold of the severity of Article 3, and amounted to
degrading treatment.

7. Conclusions

Tortures have been widely used throughout human history as a form of punishment
afterwinning awarand as atool for interrogation. European governments abolished
torture at the legislative level in the eighteenth and nineteenth centuries, and in
the twentieth century, the prohibition of torture became a universal human right.
However, in the last century, torture has been resumed by some totalitarian regimes
and revived by some liberal democracies (especially within the framework of the
post-9/11 debate) as well.

By presenting an international legal framework for torture, this article shows
that the Republic of Slovenia has established an appropriate legislative framework for
the crime of torture. Current Slovenian legislation provides for the crime of torture,
whichis essentially regulated in the same way as at the international level. It deviates
from the international framework only in the sense that it envisages any individual
as a possible perpetrator of the offence of torture and not only officials, as provided
for by international sources.

A survey of the jurisprudence of the European Court of Human Rights—several
cases in which Slovenia has been convicted of violating Article 3 of the Convention—
revealed that Slovenia, whose courts have not yet encountered the crime of torture
in the sense of the Criminal Code, has difficulty ensuring adequate conditions in
prisons.
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1. Introduction

Faced with the problem of the contemporary, extremely exploitative market economy,
which does not provide for an internal mechanism to control the negative impact of
human activity on the environment, state law turns out to be one of the few effec-
tive ‘brakes’, instruments for restoring the balance between the need for economic
development and the very protection of the environment (Nowakowski, 2007, p. 42).
The function of the law is to enforce, on the one hand, human behaviour aimed at
preserving or restoring environmental equilibrium, and on the other hand, to impose
specific obligations on states, the performance of which serves to achieve this goal.

In this context, the increasingly important role of legal regulations in environ-
mental protection must be noted. A special role in establishing the importance of
such regulations is the constitutionalisation of environmental protection, which
involves assigning this issue a constitutional rank and giving rise to specific legal
consequences'. The primary implication of its constitutionalisation is that environ-
mental protection has become an important element of state lawmakers’ axiology,
emphasising the weight and significance of the values associated with this matter2
Despite the significant anchoring of environmental protection to human rights
in recent decades through the recognition and guarantee of the right to the envi-
ronment in numerous instruments of international law and the domestic laws of
many states, the sources, scope, and existence of the right are still disputed in the
literature®. There was no consensus on the scope of such rights, which involved the
adoption of different adjectives to define the type of environment at stake* These
factors certainly had an impact on the restraint in recognising the subjective right
to a healthy environment in the Polish legal order. Nevertheless, the example of the
Republic of Poland represents an interesting case of the broader constitutionalisation
process of environmental protection.

When analysing the constitutionalisation of environmental protection in Polish
law, attention should be paid to its origins in the era of the People’s Republic of Poland.
In the first half of the 1970s, the People’s Republic of Poland developed a comprehen-
sive environmental protection program that also assumed the development of a draft

1 The right to environment has been recognised in 110 States according to a 2019 report by the
UN Special Rapporteur on Human Rights and the Environment: ‘There are 110 States where this
right enjoys constitutional protection[..] 101 States where this right has been incorporated into
national legislation[..]In total, more than 80 percent of States Members of the United Nations
(156 out 0f 193) legally recognize the right to a safe, clean, healthy and sustainable environment’.
See Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, A/HRC/43/53, p. 3.

2 Rakoczy, 2021, p.122.

3 Stoczkiewicz, 2021, p. 309; Cf. Hannum, 2019, p. 56; Cf. Knox, 2020, p. 85.

4 Tang and Spijkers, 2022, p.102.
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law on the protection and shaping of the environment®. In accordance with the politi-
calwill at the time to give fundamental legal status to the regulation of environmental
protection, the Constitution of the People’s Republic of Poland was finally amended in
1976 to introduce the issue of environmental protection. Two editorials were added
to the revised manuscript. Article 12 declares that the Polish People’s Republic pro-
vides protection and rational development of the natural environment, and Article
71 creates a specific subjective right for citizens, stating that citizens of the People’s
Republic of Poland have the right to use the value of the environment and protect it.
In particular, the content of Article 71 may come as a surprise, even more so from the
perspective of a comparative view with the current Polish Constitution®, which does
not provide such guarantees forindividuals; that is, it does not guarantee the general
right of the individual to live in a healthy environment. However, one should bear in
mind the questionable exercise of rights and freedom in practice under communist
regimes. Taking this fact into account and analysing the scope of the regulation, it
should be assessed that the current Basic Law of 2 April 1997 contains a much broader
and more consistent regulation of environmental issues. Current constitutional
regulations consist of five provisions in Articles 5, 31(3), 68(4), 74, and 86. This will
be discussed in detail in the following section. The following section focuses on the
role of the Polish Constitutional Court in interpreting the constitutional regulations
of environmental protection. Therefore, the object of the analysis is the relationship
between Polish constitutional regulations and the ECHR, with particular empha-
sis on the impact of the ECtHR’s jurisprudence on the application of the law in the
national order.

2. Provisions of the Constitution of the Republic of Poland
on environmental matters

Simultaneously, the fundamental provision of the Polish Basic Law, which demon-
strates the approach of the Polish legislature to environmental protection, is Article
5 of the Polish Constitution, which states that the Republic of Poland shall ensure
(among others) the protection of the natural environment pursuant to the principles
of sustainable development. This fundamental task of the state islisted alongside the
duty to safeguard the independence and integrity of its territory and guarantee the
freedoms and rights of persons and citizens, as well as the security of citizens. The
inclusion of environmental protection among the core values of preserving each state

5 The need to adopt regulations in this regard was noted at the Seventh Congress of the Polish
United Workers' Party in 1975.

6 Constitution of the Republic of Poland of April 2, 1997 (Journal of Laws No. 78, item 483, as
amended).
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clearly demonstrates Polish lawmakers’ exceptionally far-reaching recognition of
the need to respect the environment.

All tasks enumerated in Article 5 are formulated in the form of programmatic
principles, which means that they set the directions of the state’s activity; however,
they donot specify the means and ways of their implementation’. Theirimportance is
further evidenced by the systematics of the Constitution®. Article 5 is placed after the
provision expressing the principle of the nation’s supremacy and the determination
of the means of exercising supreme authority, thus designating the most important
objectives of the state as indicated by the sovereign. This implies that ensuring
environmental protection is among the Republic of Poland’s most basic and highest
priority objectives.

Article 5 explicitly links environmental protection with the principles of sustain-
able development. Although this is a basic constitutional principle, it has no legal
definition in Polish state law. The Constitutional Court played a key role in indicating
the appropriate understanding of the concept of ‘sustainable development’, which
has addressed the content of this principle several times in its jurisprudence®. In its
judgment on 6 June 2006 the Court stated that public authorities should take action
to improve the current state of the environment and program further development,
which is precisely what sustainable development entails. According to the Constitu-
tional Court, this principle means not only the protection of nature or the shaping of
spatial order but also due care for social and civilizational development associated
with the need to build appropriate infrastructure. As the Constitutional Court notes,
the idea of sustainable development includes the need to consider various constitu-
tional values and balance them appropriately.

Another important constitutional provision that, like Article 5 discussed above,
emphasises the importance of environmental protection as a constitutional value
is paragraph 3 of Article 31, which states that any limitations on the exercise of
constitutional freedoms and rights may be imposed only by statute and only when
necessary in a democratic state for the protection of its security or public order, or
to protect the natural environment, health, or public morals, or the freedoms and
rights of other persons. However, these limitations do not violate the essence of
the free domain and rights. Interestingly, the Polish Constitutional Court not only
confirmed the admissibility of the limitations on the exercise of constitutional rights
and freedom for the sake of environmental protection but also the need to establish
suchlimitations in certain circumstances. Stating so, the court emphasised that the

7 Tuleja, 2021, p. 40.

8 Sarnecki, 2016.

9 See Judgment of Constitutional Court of 13 May 2009, Ref. No. Kp 2/09, M. P. of 2009, No. 32,
position 477;Judgment of Constitutional Court of 6 June 2006, Ref. No. K 23/05, OTK-A 2006, no.
6, position 62.
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environment constitutes a constitutional value of particular importance and indi-
cated the spheres in which such limitations could be introduced, that is, freedom of
economic activity and property rights™.

The next two provisions of the Constitution which address the problem of envi-
ronmental protection, focus on the state’s duties related to the environment. Article
68 (4) states that public authorities must combat epidemic illnesses and prevent
negative effects of environmental degradation on health. This is one element of the
construction of the right to health guaranteed by Article 68. This provides evidence
of a clearly discernible relationship between human health and the state of the
environment. Thus, the legislature gives expression to a hierarchy of values, placing
environmental protectionin a secondary position to the essential good of human life
and health. However, it indicates that human health cannot be effectively protected
without caring for the environment. The Constitutional Court also highlighted the
relationship between health and the environment. In its view, the compilation of the
content of Articles 68(4), 74 and 86 ‘makes it possible to recognise that a ‘healthy’
environment is a constitutional value, the realisation of which should be subordi-
nated to the process of interpreting the Constitution’. Nevertheless, simultaneously,
the Polish Constitution ‘does not guarantee the subjective right to “live in a healthy
environment”*. Scholars mostly share the firm stance of the Constitutional Court*2
AsProfessor Lech Garlickinotes, the Polish Constitution does not grant persons under
the jurisdiction of the Republic the right to live in a healthy environment because of
the legislature’s desire to avoid the introduction of a clause of an unrealistic nature
and because it is difficult to define legal consequences?®.

Article 74 is devoted entirely to the State’s tasks related to the environment. First,
public authorities are charged with ‘pursuing policies that ensure environmental
security for present and future generations’ (paragraph 1) and ‘supporting the activi-
ties of citizens to protect and improve the quality of the environment’ (paragraph
3). This formulation is typical in defining the principles of state policy but does not
directly create any subjective rights on the part of the individual. The state’s tasks
are formulated quite vaguely and generally, all the more emphasised by the use of
terms not defined in the Constitution, such as ‘ecological security’. The Constitutional
Court again proved helpful in interpreting this term. In its judgment dated 6 June
2006 Ref. no. K 23/05, the Court expressed the view that ecological security should
be understood as a state of the environment in which an individual can not only stay
safely but also use the resources of the environment in a manner that guarantees his
development. Simultaneously, it was emphasised that the notion of environmental

10 Judgment of Constitutional Court of 15 May 2006, ref. No. P 32/05, OTK-A 2006, no. 5, position 56.
11 Judgment of the Constitutional Court of 13 May 2009, Kp 2/09, TK-A 2009, no. 5, position 66.

12 Banaszak, 2009, p. 438; Cf. Garlicki, 2003, p. 2; Cf. Suréwka, 2012, p. 162

13 Garlicki and Derlatka, 2016.
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protection falls within the scope of ecological security. The tasks of the authorities are
extended in this case: first, to improve the current state of the environment; second,
considering the benefits for future generations, they plan further development in
accordance with the principle of sustainable development.

In another judgment referring to the content of Article 74, the Constitutional
Court additionally noted that the duty of public authorities to protect the environ-
ment includes two elements: prevention and actions aimed at improving the current
state with a view toward future generations.

Another category of constitutional provisions related to the environment
guarantees individual rights. As already indicated, the Polish Constitution does not
guarantee the right to live in a healthy environment. However, Article 74(3) grants
and protects the right to information on the state and environment. Therefore, it is
included in the form of a subjective right, giving rise to certain claims on the part of an
individual and capable of constituting the basis of a plea in a constitutional complaint.
The subject of the right to information is ‘everyone’, i.e. it applies to both citizens and
foreigners, and there are no obstacles to considering that legal persons are also
entitled to it, provided, of course, that environmental issues fall within their sphere
of activity. However, there is no requirement that a person requesting information
have alegal or factual interest in obtaining it. However, it should be noted that pursu-
ant to Article 81, the scope of the assertion of this right is determined by statutes,
primarily the Act of 3 October 2008 on Providing Information on the Environment
and Environmental Protection, Public Participation in Environmental Protection,
and Environmental Impact Assessment’>. What is important is that Article 74(3) does
not indicate the scope of information that must be made available; hence, especially
against the background of Article 81, it can be assumed that the legislator is left with
considerable regulatory freedom in this regard.

The question arises as to whether environmental protection can be linked to
other subjective rights guaranteed by the constitution. Certainly, an apparent link
appears to exist between the abovementioned rights to health’. In Article 68 (1), the
Constitution states that everyone shall have the right to have their health protected,
and further, in paragraph 3, that public authorities shall combat epidemic illnesses
and prevent the negative health consequences of environmental degradation. These
actions are directed towards the implementation of the duty to protect the environ-
ment and protect the constitutional value of the health of individuals.

In the case of other rights, the situation is no longer as obvious, as the Constitu-
tion and Constitutional Court are silent on other possible links with environmental

14 Judgment of Constitutional Court of 13 May 2009, Ref. No. Kp 2/09.
15 Journal of Laws no. 199, item 1227.
16 Majchrzak, 2022, pp. 263-264.

244



Protection of the Environment in Polish Constitutional Law

protection. However, there is a theory that, in the context of enjoying the protection
created by other constitutional subjective rights, an individual can invoke the right to
the environment, understood as a reflection of a subjective right?. There is a potential
link with the legal protection of life (Article 38), freedom of movement, freedom to
choose one’s place of residence and domicile (Article 52(1), e.g. the right of access to
the elements constituting the natural landscape of value), and following the ECtHR
case law, the right to private life of individuals and the right to property (Articles 47
and 64).

The last category of provisions are those creating duties on the part of ‘everyone’.
According to Article 86, everyone should care about the quality of the environment
and should be held responsible for causing its degradation. The addressees of this
provision are both natural persons (citizens, foreigners, stateless persons) and legal
persons, as well as organisational units without a legal personality, as long as these
entities remain under the authority of the Republic of Poland.

3.Impact of ECtHR case law on further
environmental protection in Poland

Although, as described in detail in the previous section, the Constitution of the
Republic of Poland itself refers directly to the environment and its protection in 5
different provisions, there is no provision which would be the basis for claims arising
from the individual’s right to the environment (apart from the right to information).
The need to single out such a subjective right has been a constant subject of doctrine
discussion®®. For example, according to Drzewicki, it could bring ‘practical benefits to
every citizen'”. In turn, A. Bodnar, the Polish Ombudsman from 2015 to 2021, notes
that ‘theindividual right tolive in a clean environment is of fundamental importance
for the protection of human rights. This is because the recognition of this right as an
individual right will allow for the effective protection of other fundamental rights of
the individual, particularly the right to (protect) health'?. As D. KuZniar rightly com-
ments, guaranteeing the right to a healthy environment is not beyond the capabilities
of the state, nor does such regulation lead to legal consequences that are difficult to
determine?, as best evidenced by the numerous national constitutions containing
such guarantees.

17 Krzywon, 2012, p. 16.
18 Majchrzak, 2022, p. 261.
19 Drzewicki, 1985, p. 54.
20 Bodnar, 2020.

21 Kuzniar, 2021, p.208.
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Without further in-depth analysis of academic discussions, it should be noted
that, at the level of practice, there is a certain trend of more frequent references
in Polish court proceedings to the case law of the Strasbourg Court in the field of
violations of individual rights related to environmental pollution, in particular, the
reference to the ECtHR's interpretation of Article 8 of the European Convention on
Human Rights.

Apanasewicz v. Poland?? was one of the key cases before the ECtHR in which the
Court commented on the interrelationship between environmental protection and
theright to private and family life. The Court reaffirmed its theses, inter alia, that the
adverse effects of environmental pollution must reach a certain minimum level if
they fall within the scope of Article 8. The assessment of this minimum is relative
and depends on all circumstances of the case, such as the intensity and duration of
the nuisance and its physical or mental effects.

Inthe following years, not only did the ECtHR decide on similar cases concerning
the violation of the right to privacy of Polish citizens caused by environmental pollu-
tion?, but a number of cases were also brought before Polish courts to compensate
for violations of personal property (primarily health and privacy) in connection with
environmental pollution and the failure of authorities to respond to it. Repeatedly, the
outcomes of these cases and the justifications for the verdicts suggest a significant
influence of ECtHR jurisprudence. For example, the District Court for Warsaw-
Srodmiescie in Warsaw ruled in its judgment of 24.01.2019%4, that the plaintiff's
personal interests had been violated as a result of air pollution and the state’s liability
in connection with this violation. The case was brought by a noted Polish actor against
the State Treasury — Ministry of the Environment and the municipal government
of Warsaw-for the ineffective and delayed fight against smog, leading to a persis-
tently harmful state of air. The plaintiff pointed out that due to severe air pollution,
she could not pursue her passions and interests (cycling and Nordic walking) and
often experienced psychological and emotional discomfort. State and municipal
inaction in combating smog has led to the infringement of her personal interests,
such as the right to enjoy the values of an uncontaminated natural environment, the
right to respect private life, and the place of residence. The defendant argued that in
Polish law, there is no personal interest in the right to enjoy the qualities of an unpol-
luted natural environment. Ultimately, the Court agreed on the plaintiff's position.
Moreover, the District Court linked the issue of personal interests set out in Article
23 of the Polish Civil Code with the right to respect the home and privacy guaranteed
in Article 8 of the ECHR. Here, the court fully shares the case law of the European

22 Apanasewicz v. Poland, no. 6854/07 judgment of 3 May 2011.
23 See Kapa and Others v. Poland, no. 75031/13, judgment of 14 October 2021.
24 Judgment of the District Court for Warsaw-Srédmieécie, 24 January 2019, case no. VI C 1043/18.
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Court of Human Rights cited by the plaintiff, primarily concerning the violation of
the Convention for the Protection of Human Rights and Fundamental Freedoms, from
which it follows that severe environmental pollution constitutes a violation of the
right to respect the home and the right to privacy in connection with the failure of
public authorities to take preventive measures. In the Court’s view, there is no doubt
that the state of air pollution, which has persisted for years, has adversely affected
the plaintiff’s quality of life (...). Eventually, the court upheld the claim in its entirety,
ordering the State Treasury to pay the sum of 5000 PLN for the social purposes indi-
cated in the claim. The judgment of the court of first instance was appealed to by the
State Treasury. On 10 September 2021 a final judgment was issued by the Regional
Courtin Warsaw, which dismissed the appeal, holding that the Polish State wasliable
for poor air quality by virtue of its legal obligations in this respect. According to the
court, the State, by omission, violated the plaintiff's personal interests, including her
right to privacy?>.

What should be noted in the context of the recent judgments mentioned above
is that the courts found the plaintiffs’ allegations to be well founded; in each case,
the court confirmed the violation of the plaintiffs’ privacy and home as a result of
the state’s inaction in maintaining/restoring clean air. Moreover, the judgments were
issued after along-awaited Polish Supreme Court resolution (Case No.III CZP 27/20),%
in which the court ruled on the question of whether the value of the enjoyment of
clean air may constitute a personal interest and thus may be protected by means of
civillaw measures?’.

The answer to the question was fundamental, since the recognition of such
value as a personal interest would entail a significant change in the perception of
environmental protection in Polish law as merely the subject of the regulation of
programmatic norms and would finally link the positive obligations of the state in
this field with a correlated subjective right of the individual.

Although the Supreme Court expressed a negative stance that the right to live in
a clean environment uncontaminated by air pollution cannot constitute a personal
interest, as it is a common good, the care of which is the duty of every member of

25 Similarrulingswith analogous arguments have been made in other cases, including Judgment
of the District Court for the capital city of Warsaw in Warsaw of 1 October 2019, case ref.no. 11 C
661/19 as well as the judgment of the Regional Court in Gliwice of 9 December 2021, Case ref. I1I
Ca1548/18.

26 The resolution of the Supreme Court of 28 May 2021, Case No. III CZP 27/20, LEX no. 3180102.

27 Radecka, 2022, p. 112. The precise wording of the legal question was as follows: ‘Does the right
to live in a clean environment enabling one to breathe in atmospheric air which meets the
quality standards set out in generally binding legislation, in places where a person stays for
a sustained period of time, in particular in his or her place of residence, constitute a personal
interest subject to protection under Article 23 of the Civil Code, in conjunction with Articles 24
and 448 of the Civil Code?’
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society, just as it is the duty of the state, as an organised community and its authori-
ties, it did not close an indirect way of benefiting from legal protection in situations of
violations or threats resulting from environmental pollution. Namely, the Supreme
Court stated that ‘subject to protection as a personal interest are health, freedom,
and privacy, the infringement of (or threat to) which can lead to the violation of
air-quality standards specified in the legal regulations’. Thus, it has adopted (in a
certain simplification) a logic similar to that of the European Court of Human Rights,
which has consistently taken the view that the Convention does not provide general
protection of the environment as such? but contains provisions that allow for the
constant development of case law in environmental matters on account of the fact
that the exercise of certain rights may be violated because of environmental risks
and environmental harm.

A similar approach has emerged in the recent case law of Polish courts. Indeed,
civil action may still be available and effective as long as the plaintiffs prove the
infringement of their personal interests, such as privacy or health, resulting from
their inability to enjoy life in a clean environment. Such indirect linkage of personal
interests with environmental values also seems to relate to the above-mentioned A.
Krzywon's concept of the right to the environment understood as a reflection of other
subjective rights.

Inthe context of these considerations, itis also worth noting the ECtHR judgment
of 14 October 2021 in the case of Kapa and Others v. Poland, which was issued a few
months after the Supreme Court resolution. The application was submitted by resi-
dents of Smolice who were disturbed by years of heavy traffic owing to the motorway
project. The applicants raised allegations of violation of Article 8 of the Convention. In
the judgment itself the ECtHR stated that it ‘notes the finding of the domestic courts
that the applicants’ right to health and the peaceful enjoyment of their home had been
infringed because the noise in their places of residence caused by traffic had gone
beyond the statutory norms’. This is evidence that Polish courts follow the ECtHR
practices. A violation related to the environment, such as noise pollution, can be the
basis for recognising the infringement of the right to peaceful enjoyment of one’s
home. However, in the case under review, the Polish regional court stated that the
authorities ‘could not be held liable for the infringement of the applicants’ personal
rights’ due to taking effective noise mitigation measures. This again indicates a link
between the category of personal rights under Polish civil law and the human right to
a healthy environment, which becomes a gateway to the indirect recognition of such
rights under Polish law.

As B. Majchrzak points out, the analysed ECtHR judgment is a key example of
a case which may significantly influence the shape of the legal framework for

28 Kyrtatos v. Greece, no. 41666/98, judgment of 22 May 2003, § 52.
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environmental protection in Poland, especially inlight of doubts about the existence
of an individual’s right to the environment in the Polish normative system?.

4. Role of the Constitutional Court in the interpretation
of the constitutional provisions

Asdemonstrated above, the Constitutional Court has played an extremely important
role in the provision of its interpretations because of the use of numerous undefined
terms in the Constitution in the context of the environment. In this way, the Court
indicated how even the basic concepts of ‘environment’ and ‘environmental protec-
tion’ are to be understood. Despite the general principle that constitutional concepts
with their autonomous meanings should not be assessed solely through the prism
of statutory terms, the court stated that a reference to them does not constitute an
error in itself. Therefore, it may be assumed, following the Environmental Protec-
tion Law?°, that ‘the environment’ is the totality of natural elements, including those
transformed as a result of human activity, in particular the earth surface, minerals,
waters, air, landscape, climate and other elements of biodiversity, as well as inter-
actions between these elements®, and ‘environmental protection’ is the totality of
activities (or omissions) enabling maintenance or restoration of natural balance, in
particular those consisting in rational shaping of the environment and management
of its resources in accordance with the principle of sustainable development32.

The key principles for environmental protection developed by the Constitutional
Court are ecological security and sustainable development. The Court commented
on several occasions on how to understand these terms properly*3. Complementing
the commentsinthe section above, in one of its judgments34, the Constitutional Court
noted that the principle of sustainable development includes not only the protection
of nature or the shaping of spatial order, but also due care for social and civilisa-
tional development, connected with the need to build an appropriate infrastructure
necessary for human and individual community life, taking into account civili-
sational needs. Therefore, sustainable development requires considering various

29 Majchrzak, 2022, p. 253.

30 The Act of 27 April 2001, The Environmental Protection Law (i.e. Journal of Laws 2021, item 1973,
as amended) hereafter referred to as ‘Environmental Protection Law’.

31 Article 3 point 39 of the Environmental Protection Law .

32 Article 3 point 13 of the Environmental Protection Law.

33 Some elements of the interpretation of the terms can be found in the following: Judgment of the
Constitutional Court of 6 June 2006, ref. No. K 23/05, Judgment of the Constitutional Court of 28
November 2013, ref. No. K 17/12, Judgment of the Constitutional Court of 10 July 2014, ref. No. P
19/13, Judgment of the Constitutional Court of 28 September 2015, ref. No. K 20/14

34 Judgment of the Constitutional Court of 6 June 2006, ref. No. K 23/05.
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constitutional values and balancing them appropriately. The requirement to comply
with the principle of ‘sustainable development’ means that wherever there would be
interference with the ‘environment’, care should be taken not only to ensure that the
interference is as small as possible (least harmful), but also that the social benefits
achieved are at least proportionate, socially appropriate to the losses incurred.

Certainly, the Constitutional Court has had and continues to have a significant
impact on the understanding of constitutional provisions related to environmental
protection. Given the case law output and the clarification function associated with
it, it can be noted that the interpretation used is consistent with the way these terms
(such as sustainable development) are understood in international law.

5. Strengths and shortcomings of the Polish
constitutional framework for environmental protection

The Polish Constitution contains several provisions that explicitly mention the
environment, among which are the provisions mentioning the protection of the
environment as a fundamental objective of the Republic of Poland, the provisions
establishing the state’s obligations in this respect, guaranteeing the subjective rights
of individuals, and establishing a constitutional obligation for all to care for the envi-
ronment. The solutions adopted in Polish Basic Law demonstrate that the problem
of environmental protection is treated seriously, and its weight and significance are
taken into account®.From a historical perspective, it can be unequivocally assessed
that the constitution in force represents the most far-reaching recognition of the
need to protect the environment of all Polish constitutions to date¢. The value of the
natural environment was assigned a constitutional rank. The greatest proof of the
value of environmental protection in the Polish legal order is provided by Article
5, in which environmental protection is enumerated as a crucial general objective
and principle of the Republic of Poland, pursued in accordance with the principle of
sustainable development.

Also noteworthy and to be appreciated is the fact that a number of obligations
of the state related to environmental protection and ecological security have been
included at the level of the Constitution. However, the provisions that create these
obligations raise questions regarding their interpretation. According to some schol-
ars, because there is an obligation to ensure ecological security, a correlation of this
obligation is the right to environmental protection and indirectly to the right to the

35 Rakoczy, 2021, p. 129.
36 Lesniak, 2013, p. 282.
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environment®’. However, most academics reject this concept as being inconsistent
with the literal wording of Article 74 (4) of the Constitution which implies a program
norm addressed to public authorities®.

Nevertheless, some doubts and questions are repeatedly raised by the fact that
the constitutional provisions do not give rise to specific legal obligation, but rather
to political ones, have no correlated rights of individuals, such as right to a healthy,
clean, favourable environment, to ecological security or to assistance from public
authorities in actions for the protection and improvement of the state of the environ-
ment. The fundamental difficulty, therefore, lies in determining the proper normative
content of such provisions containing the state’s duties and answering the question
of whether they can be attributed and realised with the use of other constitutional
rights of individuals.

As demonstrated in this study, both doctrine and jurisprudential practice show
that such anindirect derivation of the right to the environment from the otherrights
of individuals is possible and has great potential. The analysis of the so far case law of
Polish courts and the extent to which the courts deal with a certain inconsistency of
the nationallawmaker, who simultaneously established in the Constitution a value in
the form of a of a ‘healthy’ and ‘ecologically safe’ environment, which is placed high in
the hierarchy of all constitutional values®?, but did not supplement it with a subjective
individual’s right, leads to the conclusion that there is much room for improvement
under domestic law.

The literature highlights several merits, including expressis verbis a subjective
right to the environment in national constitutions. For instance, according to Boyd,
the constitutionalisation of the right to a healthy environment has led to the enact-
ment of strong environmental laws in all studied regions*°. Moreover, this resulted in
stronger enforcement* and public involvement in society*2. Access tojustice hasalso
noticeably increased, particularly in Latin America*. In addition, the experiences
of the culturally and geographically countries closest to Poland in Central Europe
provide relevant examples of successful revisions of the constitution in this regard.
Of particular note is the experience of Hungary, which not only ensures the right to
a healthy environment in the Hungarian Fundamental Law at the level of the state
declaration, but through the development of a rich case law of the Hungarian Consti-
tutional Court based on the provisions of the Constitution, Hungarian environmental

37 Korzeniowski, 2012, pp. 381-382.
38 Majchrzak, 2022, pp. 266-267.
39 Majchrzak, 2022, p. 296.

40 Boyd, 2010, p. 233.

41 1bid, p. 237.

42 Tbid, p. 239.

43 Ibid.
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law has been developed in recent years, particularly by developing non-derogation
and precautionary principles**.

The above comments lead to the de lege ferenda conclusion that, at the level of
Polish domestic law, the inclusion in the Basic Law of an individual right to healthy
environment would be to the benefit of the Polish legal order and would constitute
an expression of a strong state commitment both to protecting the interests of future
generations and to protecting the environment., Such a solution certainly lies within
the scope of social expectations and current trends in constitutional regulation
around the world.

44 Szilagyi, 2022, pp. 497-499.
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